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ICo THE PUBLIC. 



FliQM my experience of the mifchiefs arifing 
from the imp^rfeAioh of the prefent regifter-* 
ing Ads for the Counties of York and Middlcfex, 
as well as from the want of an univerfal Inrolmenc 
of Deeds and Wills afFefting Land^ I feel it my 
duty to apprize the public of the evil they are fur- 
fering, and to fuggeft a remedy> that will not only 
eradicate the diforder, biit add ftrength and vigour 
to the part afFefted. For the fatisfaftion, however, 
of the public and of myfelf, I firft fubmitted it to 
the confideration of all the Judges and Law 0£gcers 
of the country, to which I wifh it tb>be applied; 
moft of whom have done me the honour to exprcfs 
the ftrongeft approbation of the plan, and a wifh to 
fee it carried into execution. I do not fay thi$ 
with a view to bias the opinion of any individual, 
but to prove that I have acquitted myfclf of tvcry 
preliminary duty to the public, Before I prefcnted 
to them this publication. 

It is now offered to them as the only mean, by 
which their previous fenfe of the expedient can be 
tried and known.' 

As it is my defign to reduce the fevcral afts of 
parliament upon the fubjeft, to one plain, confifl> 
cnt and efficient ftatute, I expeft that a candid 
public will approve of my going rather largely into 
the inconfiftencies and mifchiefs of fuch afts, as I 
have thought necelTary tolDc repealed, 

* ' A a ' The 



/ 



/The confiderations, motives, and reafons for mf 
digefting and propofing to the public a plan for an 
univcrfal Inrolmerit of all Deeds and Wills afFeft-. 
ing Land, will, I hope, have their full weight in 
forming the opinions of individuals upon the ex- 
pediency of it. Thefe are, to the Land Owner ^ the 
encreafe of the value of his land, by clearing and 
confirming his title to it, and facilitating the means 
of fettling, charging, or fclUng it : to the Monied 
Many the multiplication, certainty, and faith of 
land fecurities : to the Lawyer^ the eafe, fatisfac- 
tion, and furety both of his client and himfelf in 
all negotiations refpe6king lands : to the Financier^ 
the general rife of the value of land in the market, 
which muft proportionably raife the price of the 
funds : and to the Senator y the good and quiet of 
the fubjeft, the confiftency and certainty of the 
lawj and the welfare and prolpexity of the nation. 
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IMPARTIAL THOUGHTS, &c. 



Introdu^dhry Confideratimt. 

MOST perfons are in the habit of allowing 
merit, and even of giving praife to every 
aft, which proceeds from the legiflative wifdom of 
the Britifti parliament. Yet if we reflect coolly 
and deliberately upon the circumftances, under 
which afts of parliament are often paffed, we (hall 
find, from the motives, realbns, and occafions of 
bringing in the bill, the perfons or party, by whom 
the bufinefs is managed and conduced, and. the 
means, by -which it is carried through the houfes, 
that the real good of the country was not the prin- 
ciple, upon which the bill was grounded, and con- 
fcquently, that the welfare of the country is not the 
confequence of its having paffed into* a law. It 
will be needlefs to adduce inftances of this truth j 
fince every perfon, who will beftow even a paffing 
thought upon the fubjcdt, muft call to his recol- 
leftion many occurrences, to which it moft forcibly 
applies. The perfonal wifh of the Sovereign, the 
private views of a minifter, the intereft of a partyi 
the concealed arts of intcrefted individuals^ the in- 
confiderable impetuofity of the' propofers, the igno- 
rance of the managers, the inexpetience of the 
draftfmbn, and the inattention of the members to 
whai may not pcrfonally intereft them, arc the 

S various 
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various caules of a£ts of parliament being amended, 
explained and repealed. 

It is in faft impoflible, that any human intuition 
can be fo perfeftly comprchenfive, as to forefee and 
prevent many confequences of a law, which it was 
the intention and expeftation of the legiflators to 
have obviated in pafling it. To fome fpeculativc 
minds, this may be a humiliating conlideration ; 
but it muft convince every one, that upon any at- 
tempt to alter the law, it becomes highly advifeable 
to take every previous ftep to confult with and in- 
form thofc pcrfons in particular of the fubjcft, 
who are competent to judge of, or who may be 
interefted in or afFefted by the alteration. When 
this neceflary precaution has been attended to, and 
the plan has been" pre vioufly approved of, no re- 
fponfibility can lie with thofe, under whofe imme- 
diate fanftion the propofal is brought forward and 
carried 4nto Execution. 

Reqfons for this Publication. 

In the courfe of pradice as a conveyancer, I 
"have met with feveral inftances, in which great 
advantages have been produced from a regular tnm 
rolment of deeds and wills afFefting lands 5 and 
in which, very great inconveniences and important 
loffcs have been incurred and fufFered from the 
regiftry of deeds and wills in certain counties, ac- 
cording to feveral a6t$ of parliament now in force. 
Upon turning the fubjeft repeatedly in my mind, 
I became decifively convinced of rfie expediency, 
and even neceffity, of inrolling all deeds and wilU 
afFeding lands throughout England and Wales. 
With a view fairly to commit this expediency and 
neceffity to the judgment of the public, I have 
ventured to commit ny tbougbis upon it to the 
f refs. 

Tq 
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*5ro prdvokc inveftigation and enquiry, is a de* 
xnonftration of the intention to lead, to truth. 

To the gentlemen of my profcflion, I muft apo- 
logize for deviating in the courfe of my reafoning 
from that technical formality and precifion, with 
which legal fubjefts are ufually treated. Mv wifli 
is to adapt my reafoning to non-profeflional minds, 
and make them as much mafters of the fubjedt, 
upon which they are now called upon to judge, as 
if they had devoted much of their time to the ftudy 
of the law. I have alfo for thefe reafbns been fo 
particular and full in my quotations, as generally 
to fave my readers the trouble of renting to the 
books^ from which I have taken them. 

General Ideas af pur IJM^ 

Semper eadem is the rclpe£table and wife device 
of ourjurifprudence, whicn, as Lord Bacon fays(^)^ 
ever favours the law *tff nature i and that ftands 
upon no other bafis. But it is not from the tcm« 
porary variations and fuperficial appearances, that 
wc are to judge of this famenefs i it is the funda^ 
mental principle, to which wc arc to look up. la 
the fuccellion of ages, the variation of manners 
and cuftoms, the diverfity of languages, the variety 
of charaders, in the monarchy of Solomon, the re* 
public of Rome, and the government of Great Bri- 
tain, from Lapland to the Brafils, one fame prin- 
ciple of nature actuates the whole. So from the 
tode of Alfred, to the prefcnt complicated mafs 
of statutes and precedents in law and equity, through 
all the various forms and changes of our govern- 

{a) Bacon's argument in the Exclieq[uer Chamber on Cal<* 
irin*i cafe. 

B It » mcnt. 
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mcnt, the fame principles, upon which the law was 
founded in its primitive fimplicity, will be found 
to fupport and uphold it in all its extent of multi- 
farious modifications j as the fame fource of juices 
caufes the acorn to fplit, and feeds the luxuriant 
oak. I do not term that an innovation of the law, 
which is interwoven with its firft principles: it 
often becomes requifite, that particular laws fliould 
be newly modelled and adapted to the exigencies 
of the prefent manners, times, and circumftances. 
Upon this principle was it, that Mr. Locke, {a) in 
the 79th article of his Carolina laws, enafted, 
*' that to avoid a multiplicity of laws, which by 
•' degrees always chan^ the right foundations of 
^' the original government, all afts of parliament; 
*' whatfoever (hall at the end of one hundred 
^' years after their enafting, refpeftively ceafe and 
''determine of themfelves without any repeal/^ 
For as, during the courfe of a century, many 
changes will HeceOarily take place in the cuftoms;^ 
manners, and habits of the nation ; fo fhould the 
laws alfo change with them: but as the former 
changes cannot be produced, but upon one inva- 
riable principle of nature, fo ought not the latter 
to be varied nor newly qnodelled^ but upon the 
original principles of the law. 

The law of nature is the general ground-work of 
every municipal law ; and the exigencies of civil 
fociety have founded fome general principles com- 
mon to all communities : yet, from the locality, 
temperature, and other peculiarities of certain fb- 
cicties, thefe principles have branched out into ^ 
great di^erfity of laws. I fhall pafs over the ori- 
ginal rights acquired by occupancy, or claims efta- 
blifhed in the law of nature ^ and take up our con- 
jClderations from the cultivated ftate of fociety, whet^ 

{a) Lockc'f Works^ Vol. III. p. 674. 
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this ifland, or at leaft the fouthern part of it, was 
cftabliflied in a regular and certain order of govern-*' 
ment. ^ 

Reafons of Policy. 

The geographical fituation of this ifland, has 
adapted it peculiarly to all the purpofes of trade 
and commerce : and it is eflentially important to 
the welfare and flouriftiing ftate of trade and com- 
merce, that the landed property of the country 
0iou]d be eftablilhed and kept upon fuch a foot- 
ing, as to render it ferviceable and ufeful for all 
mercantile purpofes. Thus land, to become ufeful 
to commerce, muft be marketable and negociablc ; 
and to be fo, muft be invariably clear and evident 
in its title. 

Of the ancient ^etiures of Land. 

The prefent modern tenures of lands in England 
and Wales, have infenfibly formed themfelves 
into fome rcafonable and confiftent principle, upon 
the gradual decline, and at length the total aboli- 
tion of the feudal fyftem. It is curious to obferve, 
that every afFeftion of the land, even under tht 
prefent tenures, is only accountable for upon fomc 
feudal principle. To anfwer my intended purpofe, 
we will throw back our ideas to' the year 800, at 
which time. Sir Henry Spelman fays, the feudal 
fyftem was the law of nations in our weftcrn world ; 
for although in the time of our Saxon anccftors, 
the feudal law had footing in this ifland, as well as 
in other parts of Europe, yet it was not attended 
with all the rigor and forms, which were afterwards 
imported and introduced into it by the Normans. 
The oppreffive multiplicity of tenures and other 
feudal confequences, which were never completely 
aboliftied till the days of King Charles the Second, 
were abyfivc emanations of an original principle 
Pa of 



[ 6 3 

of fimplicity and liberty, to which if we recur, amj 
upon it revive, or even introduce an ufage conge- 
nial with the prefent times, manners, and circum- 
ftances, a (hadow of imputation cannot lie againft 
us of attempting to alter the l^w or infringe the 
conftitution. 

^be free Power of aliening Land in a commercial 
Country. 

The experience of many centuries has moft in- 
controvertibly proved, that the free power of alien- 
ing land, with certain modifications and reftric<- 
tions, is e0entially requi(ite iq a commercial coun«> 
try I and in this power of alienation, is moft clofely 
interwoven the neceffary notoriety of the land^ 
owner's tide. Lord Mansfield, in a learned and 
elaborate argument upon the nature of a diffeifin, 
in T^aylpr y. Horde (a), fays, that " the different fta- 
** tutes, which had given free liberty of alienation, 
'' and aboli0ied all military tenures, had left us Ihtle 
*' but the names of feoffment, feifin, tenure, and 
** freeholder, without any precife knowledge of the 
*' thing originally (ignified by thefe founds. Co- 
" pyholdsj^ * and the cuftomary freeholds in the 
•' North, retain faint traces, in imitation of the old 
^ fyftem of feudal tenures. It is obvious, how a 
•* man may vifibly be the copyholder or cuftomary 
^* freeholder de fa£fOy in prejudice of the rightful 
'* tenant ; and it then was as notorious, who was 
" the feudal tenant defaSo, as who now is de faSo 

incumbent of a living or maypr of a cprpor^r 



« tion." 



(ii) I Burr. p. io8. 
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Notoriety of thefirji ASis of Aliefiation of Land: 

When this free power of alienation had once 
gained footing, the moft folemn notoriety attended 
every aft of alienation : the firft mode of transfer- 
ring landed property was, in the unlettered days of 
our warlike anceftors, by the corporal tradition and 
inveftiture in pofleflion of the aliened lands j and 
this was done with the utmoft folemnity, coram fa* 
ribus de vicineto ; or it was rendered public and no- 
torious by fome other fymbolical gift or tradition i 
(^) " At firft many lands and eftates were collated or 
*^ beftowed by bare word of mouth, without writing 
*^ or charter, only with the lord's fword or helmet, cht 
" a horn or a cup; and very many times with a fpur, 
" with a currycomb, with a bow, and fomc with an 
*' arrow : but thefe things were in the beginning of 
'* the Norman reign : in after times this falhion was 
" altered." But as in proccfs of time, great in- 
conveniences were experienced from the evidence 
of titles refting folely upon' the perfonal memory 
of the witnefles to fuch afts of alienation, written 
conveyances* were introduced; the firft form of 
which was the deed of feoffment : and although the 
words of the deed, which in faft was a tranlaftion . 
only between the grantor and grantee, contained 
the nature of the transfer, and the duration of the 
eftate intended to be thereby given ; yet the feoff- 
ment, or rather the transfer or alienation, was not 
perfefted till the livery of feijtn^ which was made 
(Oram paribus de vicineto^ who indorfed upon the 
back of the deed of feoffment their atteftation as to 
the manner, place, and time of fuch livery. Nam 
feudumfme inveftiturd nulla modo conftitui poteji {b) | 

. (a) Seidell's Janus Anglorum, c. 3. n. e^, 
{b) Wright 37. *^ '" 

,64 nor 
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nor was the transfer or alienaVion complete, till, as 
Fleta {a) fays, ft juris etjeifin^e conjunffio. 

So fays Mr. Jufticc Blackftone : (^) " Livery 
'^ of feifin, by the common law, is necefTary to be 
*' made upon every grant of an eftate of freehold 
*' in hereditaments corporeal, whether of inheri- 
*' ]Eance or (ojr life only : and in leafes for years, an 
*' aftual entry is ncceflary to veft the eftate in the 
** leflee ; for the bare leafe gives him only a right 
•* to enter, which is called his intereft in the term, 
*^ or interejfe termini ; and when he enters in pur- 
** fuance of that right, he is then, and not before, 
'^^ in pofleffion of his term, and complete tenant 
^^ for years. This entry by the tenant himfelf 
'^^ ferved the purpofe of notoriety, as well as livery 
^' of feifin from the grantor could have done. Thus 
*' is it obfervable, how upon the old principles 
** the modern rules of law are grounded ; for, even 
•^ to this day, you cannot grant a freehold to com- 
*^ mence in futuro : the reafon is, that at common 
*' law fuch a grant could not be made without li- 
^ very of feifin j and this livery being an aftual 
*^ tradition of the land, muft take effedt in prefenfi^ 
^^ or not at all." 

It is obvious, that there can be no livery of 
feifin of incorporeal hereditaments, or of fuch things 
as, by lawyers, are faid to lie in grant ; as advow- 
fons, commons, rents, feignories, reverfions, &c. : 
Res incorporates, qu^Junt if Jam jus rei, vel corporiin- 
b^erens traditionem nm patiuntur. (c) Therefore, as 
Mr. Juftice Blackftone further obfervcs, " Thefe 
*' things pafled merely by the delivery of the 
*' deed ; but then fuch grant, together with the 
^* attornment of the tenant, were held to be of 



(a) Fleta 2. 1. 3. c. 15. § 5. 
(^) Blackft. Com. vol. 2. p. 314. 
(^c) Braaon, 1. 2. c. 18. 
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*^ equal notoriety with, and therefore equivalent to 
" a feoffment and livery of lands in immediate 
« poffeffion {a):' 

As early then, as landed property could be 
transferred or aliened by deed, we trace this firft 
eflential principle ; that the utmoft notoriety always 
attended the aft of alienation. And although in 
procefs of time, either by the arts or inattention of 
conveyancers, modes have been devifed and efta- 
bliflied of pafling lands in a very fecret manner, 
yet it certainly never could have been the intention 
nor fpirit of that law, which, as we have feen, re- 
quired fuch determined notoriety in every aft of 
alienation of land. This want of notoriety has fre- 
quently been a fubjeft of difcuflion, both to law- 
yers and ftatefmen : and it is therefore no lefi 
aftonifliing than true, that the fubjeft has never 
been thoroughly inveftigated, and confequently 
neither faithfully reprefented nor properly under- . 
flood. The further enquiry into it at prcfent 
fhall be introduced in Mr. Juflice Blacldlone's 
words (^). 

" In the ancient feudal method of conveyance, 
'' (by giving corporeal feifinof the lands) this no- 
" toriety was in fome meafure anfwered j but all 
" the advantages refulting froni thence are now 
*^ totally defeated by the introduftion of death-bed 
" devifes and fecret conveyances; and there has 
*' never yet been any fufficient guard againfl frau- 
'* dulent charges and incumbrances : fince the dif- 
*' ufe of the old Saxon cuflom of tranfafting all 
" conveyances at the county court, and entering a 
*^ memorial of them in the chartulary or leger 
'^ book of fome adjacent monaflery, and the failure 
« of the general regifler eflablifhed by King 

(a) Blackft. 2 v. c- 20. p. 317. 
(^) Blackft. 2 vol. c. 20. p. 34.3* 

' « Richard 
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'* Richard the firft, for the ftarrs (a) or mortgages 
*' made to Jews, in the Capituld de JudeiSy {b) of 
*' which Hovcden has prefer ved a copy. How far 
«* the eftablilhment of a like general regifter for 
*^ deeds and wills, and other afts affefting real 
" property, would remedy this inconvenience, de- 
•^ ferves well^ to be confidered. In Scotland, every 
** a<ft regarding the tranfmiffion of property is re- 
*' gularly entered on record ; and fome of our own 
** provincial divifions, particularly the extended 
•^ county of York and the populous county of 
** Middlefex, have prevailed with the legiflature to 
" ercd fuch regifters in their refpedive diftrifts." 

In Ireland alfo, all deeds affefting lands are re- 
giftered, by which notoriety of the incumbrances, 
many important objedions againft lending money 
upon mortgage in that kingdom, are done away. 
From very frequent enquiries into the nature and 
confequences of inrolling deeds in Scotland, and 

{d] The Hebrew word Jhetar fignifics a deed or contrail : if 
therefore the firfl fyllable be abbreviated, or rather if the 
w^jole word be contra£led into one fyllable, we (hall have th^ 
found, by which a modern Northern Jew would pronounce the 
word Jiar, Hence it is more probable, that the Star Cham- 
ber was (o called, than from its ftarry cieling. 

{h) It would be ill judged indeed to draw a line of parity 
between the reafons for inroliing deeds and wills in the prefent 
age, and thofe, which induced government in the i ith century 
to pafs thcfe laws relating to the Jews : when we re fled, that 
they were paffed in an age, when cither the Jews would, or 
Chriftians could otherwife believe, that they would yearly, on 
Good Friday, crucify a child of Chriftian parents, in derifion 
of the crucifixion of our bleffed^ Redeemer. (Molloy, 1. 3.) 
However, upon the general principle of avoiding cavilling and 
differences between adverfe parties, *' every Jew was made to 
** fwear upon his roll, that all his debts, and pawns and rentSj^ 
*' and all his goods and poffeflions he fhould caufe to be in- 
5* rolled, and that he fhould conceal nothing," &c. &c. It 
is a vulgar axiom, " believe every man honeft, but deal with 
him, as if he were otherwife :*' many hold this good as to indi- 
viduals, but all mull think it holds good as to legiilative bodies. 

l-egiftering 
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regiftering them in Ireland, I have not found, riiat 
in any one inftance, any reafbnable complaint had 
ever been made either againft the ufage or the ef. 
fefts : on the contrary, I have obferved much good 
thereby produced and felt (a). 

In fupport of thefe ideas, it is very fatisfaftory 
to find, they are not new : in the preface to Baron 
Gilbert's learned Treatife of Tenures, it is faid, 
** He has clearly explained the reafon of thofe pub- 
^' lie ceremonies and a<5ts of notoriety, required 
" by the fcudil la\y, for the acquiring, poflefling, 
" and transferring of feuds, and which formerly 
*' were equally requifite in our common law te- 
*' nures, viz. liveries, attornments, ^c. j the difufe 
*^ whereof has not only occafioncd an uncertainty 
^' in many titles and eftates, but alfo introduced 
^* that mifchievous praftice of private and fecrct 
^^ feoffments, by leafe and releafe, covenants to 
*' ufes, &c, and which, in confequence, has intro- 
^* duced a deluge of perjuries, forgeries, and other 
^ corruptions over the common law, and which 
" can never be reftified, or the mifchief redreffed, 
** till the common law be, in that particular, ref- 
*' tored to the ancient method of paffing eftates in 
^y pah', or by fome public aft of notoriety/* 

Popular Prejudices not to be difregarded. 

I do not think, that popular prejudices are al- 
ways juftly grounded, and reafonably entertained ; 
but they feldom fubfift without fome reafon, that 
is ad captum vulgi, and within the ready apprchen- 

{a) There has always appeared to me much more order 
reafon and jadgment^ in all legal tranfadions in Scotland, than 
in Ireland: nor^ in my opinion, can there be a more marked 
inftance of that fuperiority, than in the inrolment, in£ead of 
the regiftry of deeds. 1 (hall ff>eak more fully hereafter of the 
very eifential defeds and mifchiefs of the mutilated memorials 
f|f regiftered deeds in this kingdom. 

fioa 
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fion of the community. Thus it is well known, 
that in the purchafe of landed eftatcs, and much 
iiiore in the negociations for the loan of money 
upon mortgage, or by way of annuity or rent charge, 
a decided preference is generally given to fecuri- 
ties in the regiftering counties over thofe, in which 
i>o rcgiftry is eftablifhed : and for what reafon ? 
but becaufe generally there is more confidence 
between the buyer and feller, and the lender and 
borrower, when the lands lie in a regiftering coun- 
ty, than when they lie in other places; and the 
lands are there found to be more marketable and 
jiegociable. And what can fo efFeftually raife the 
price and value of them, as this defirable quality ? 
What can fo materially promote the trade of a 
country, as the eafe and fecurity, with which the 
merchant may inveft his gains in the purchafe of 
' real property or land ? What can fo eflentially raife 
the value of land to the owner, as the facility, with 
which he can render it fubfervient to every purpofe 
of providing for his family, relieving his diftrcfles, 
or even gratifying his pleafures and inclinations ? 
Thefe again are no new ideas t A fmall pamphlet 
publilhed in the year 1696, intituled, A Prof of al 
for the ere£fing Qounty Regtfters for Freehold Lands^ 
fhewing the great Ufe and Benefit of them^ has thefe 
words, " It is the cheapnefs and facility of procur- 
" ing money, that is the benefit defigned to the 
^^ borrower, as certainty and fecurity is to the 
" lender. If we gain thefe two points, the principal 
" benefit of land is gained, which is to make them 
" funds for carrying on the trade of the nation, to 
*' the public and private benefit," The vulgar 
prejudice then in favour of the regiftering counties^ 
is grounded upon thefe plaufible reafonsj that 
thereby the value of the land is increiafed to the 
owner, by its becoming rtiore nfegociable and mar- 
ketable i and titles and fecurities become theVe-r 
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by more clear and unobjcftionable to the monicd 
men for invefting their money in purchafes or 
mortgages. Plaufible as thefe reafons are, we are 
now to examine how far they are juft and aftually 
cxift. 

In the fequel of my refearches, I am happy in 
moving upon a principle, which evidently is found- 
ed in the ancient laws of this country j and that 
much experience may be called in to the aid of my 
argument, not only from our filler kingdoms, but 
alfo, in a very great meafure, from our own. We 
have feen, that the firft method of conveying land 
by a written deed, was done with the greatelt pub- 
licity and notoriety; and therefore, after fuch z 
conveyance, there was not fuppofed to remain any 
lecret title or fuppreffed right in any other. • The 
perfon, to whom fuch conveyance was thus public- 
ly and notorioufly made, was fuppofed to acquire 
thereby fuch a right, as he could maintain againft 
all men (a). ** By the ancient feudal law, no 
" man could alien without a licence from the. lord 
*^ of the fee, and this licence was part of the no- 
^^ toriety on fuch alienations. And if they alie- 
" nated without fuch licence, the feud was for- 
^^ teited. Nor could the lords part with their ma- 
" nors and fervices without the attornment of 
'* their tenants, &c." But we are now gone by 
the time, when, as Lord Bacon fays (^), " all 
" inheritances could not pafs, but by a6ts overt and 
*' notorious, as by deeds livery and records.^* And 
it muft be the conviftion of every perfon, who 
turns a thou^t to the fubjeft, that as the occafions 
of charging and felling lands are becpme now more 
frequent, than they have heretofore been, it is be- 
come now therefore more requifite than ever, I 

{a) Gilb. Tenures of continual Claim, p. 46. 
. {h) fiac, reading on the Sutate of Ufes, p. 329. 

do 
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do not fay to alter or new modd the fbnns of con* 
veyances and alienations of lands, but rather to re* 
^ilore them to their ancient mode and principle. 

Proofs of the ancient Notorietj in the Alienation of 
Lands. 

There is no higher audiority than dieftatutes 
of the realm, both as to the law, which they ena6t| 
as to the ufages and praftices, which they recite. 
I ftiall therefore upon this principle, quote tnc 
firft words of the preamble of the famous ftatute of 
vfes, pafled in the orjth year of the reign of King 
Henry VIIL (A. D. 1535), of which Lord Bacon 
fays {a\ it is a law ** whereupon the inheritances 
*^ of this realm are tofled at this day like a fhip 
** upon the fea (^)/* " Where, by the common law 
^^ of this realm, lands, tenements and hereditaments 
^' be not devifable by teftament, nor ought to be 
^ transferred from one to another, but by folemn 
** livery and feifin^ matter of rcc©rd, writing fuffi« 
*^ cient made bond fide ^ without covin or fraud; 
^ yet neverthelefs divers and fundry imaginations, 
*' fubtle inventions and praftices have been ufed, 
*' whereby the hereditaments of this realm have 
** been conveyed from one to another by frau* 
^ dulcnt feoffments, fines, recoveries, and other af- 
** furances craftily made to fecret ufes, intents and 
•^ truftsj and alfo by wills and teftaments fomc 
" time made by nude parolx and words, fbmc 
** time by figns and tokens, and fome time by 
" writing," &c. &c. Then reciting fcveral mi{^ 
chiefs produced thereby, " to the utttft fubverfion of 
" the ancient comnon laws of this realm^^ the pre- 



(«) Bacon's reading upon this flatntc, p. is« 
(^)27thH.VIII. CIO. 
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amble concludes, " For the extirping and extin- 
** guifhnncnt of all fuch fubrie praftifed feofFnnents^ 
** fines, recoveries, abufes, and errors heretofore 
*' ufed and accuftomed in this realnn, to the fub- 
" verfion of the good and ancient laws of the fame ; 
" and to the intent, that the King's Highnefs, or 
** any other his fubjefts of this realm, Ihail not, 
*' in anywife hereafter, by any means or invention^,. 
*^ be deceived, damaged, or hurt, by reafon of fuch 
^* trufts, ufes or confidences," &c. And it then 
ena<5ts, with very great propriety, that ^he ufe ofthf 
land Jhall he ever coupled with tht pojfeffioni thus 
endeavouring to reftore the purity and fimplicity 
of the common law of alienation or transfer oi 
land. 

Of Ufes. 

In order to evade the ftatute of mortmain, and 
afterwards to cloak and preferve property from 
confifcations, in the contentions between the houfes 
of Yorlc and Lancafter, the doftrine of Ufes was 
introduced, countenanced and eftablifhed j and 
upon the fubtilty of veiling the ufe of the land 
in one perfon, and retaining the poffeflion of it 
in another, the plain honourable civil purpofes of 
the common and ftatute laws of this realm were 
defeated ; and a labyrinth of abftrufe doftrine was 
eftablilbcd and monopolized by the then profeflbrs 
of the law, whofe ungenerous principle was to keep 
their clients in all poflible ignorance, that they 
might reap an unfair advantage from the mifchie- 
vous fubtleties, they had artfully introduced. 

After this ftatute had pafled, the parliament in 
the fame feffion found it advifcable to enaft, that 
the only method, by which it was then known, that 
a freehold could be transferred indifcrirpinately 
from man to man, (and which Jbia^ arifcn out' of 

thfe 
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' the dodrine of ufes) which was by bargain and 
falc for a pecuniary confideration, (hould retain 
fome notoriety or publication, equivalent at leaft 
to that of a feoflFmcnt with livery and fcifin. So 
Lord Bacon {a) : " But the parliament, that made 
*^ that ftatute, did forefee, that it would be mif- 
«* chievous, that men's lands Ihould fo fuddenly, 
^* upon the payment of a little money, be con- 
" veyed from them, peradventure in an alehoufe 
** or in a tavern, upon ftrainable advantages ; did 
" therefore gravely provide another aft in the fame 
** parliament, that the land, upon payment of this 
«* money, fliould not pafs away, except there were 
" a writing indented made between the faid two 
*' parties, and the faid writing alfo within fix 
" months inroUed in fome of the courts of Weft- 
*' minfter, or in the feflions rolls in the (hire, 
" where the land lieth, unlefs it be in the cities 
^' or corporate towns, where they did ufe to 
*^ inroU deeds i and there the ftatute extendeth 
^' not" {b). 

Reafons of fome Deeds not being inrolkd. 

Another mode of conveyance fprung out of this 
wily doftrine of ufes, which, becaufe the confider- 
ation of fuch deed neccflarily was marriage or 
confanguinity, it was not perhaps thought by the 
legiflature open to fuch fraud nortieceit; and as it 
did not pafs the land out of the owner's family, it 
might not require the fame, degree of notoriety and 

{a) Ufe of th€ Law, p. 150. 

{h) The particular cuftoms of inrolling deeds m fome townt 
and corporations^ may fairly be prefumed to kave been adopted 
and eilabliihed^ upon the idea of a more frequent circulatioa 
of property izi the place where the cuilom prevailed ; or that it 
was a relid of an univerfal ufage throughout the nation, retain- 
ed in particular places : both which reafons ilrongly enforce 
the neceffity of an univeriai inrolment. 

publication; 
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publication ; and therefore fuch d deedi whieh ij 
called a covenant to ftand feifed to ufesy needs not to 
be inrolled. Lord Bacon {a) fpeaks of it, as fol- 
lows. " A man that hath a wife and children, being 
*' king'sfolks, may by writing under his hand 
** and feal agree, that for their or any of their 
** preferment he will ftand feifed of his lands to 
^* their ufes, either in tail or fee, fo as he fliall fee ' 
*' caufe : upon which agreement in writing, there 
*^ arifeth an equity or honefty, that the lands ftiould 
*^ go according to thofe agreements; nature and 
** reafon allowing thefe provifions, of which equi- 
*' ty and honefty is the ufe, and the ufc being ere- 
" ated in this fort, the ftatute of 27 H, VIIL 
^' before mentioned conveyeth the eftate of the 
*' land {b)y as the ufe is appointed. - And fo this 
'^ covenant to ftand feifed to ufes is at this day, 
" fince the faid ftatute, a conveyance of land ; and 
** with this difference from a bargain and fale, in that 
" this needeth no inrolment, as a bargain and fald 
" doth, nor needeth not to be in writing indented, 
** as a bargain and fale muft : and if the party, 
^* to whofe ufe he agreeth to ftand feifed of the 
*' land, be not wife or child, coufin, or one, that he 
** raeaneth to marry, then will no ufe rife, and {o 
** no conveyance." 

Without departing from the time> of which Lord 
Bacon fpeaks, all other affurances of land then in 
ufage were, as the fame ftill are, made by matter of 
record ;• and confequently with that fpecies of no- 
toriety, which I am endeavouring to fliew, ought 
to attend every deed and will afFefting land. 

Mr. Juftice Blackftonc fays (f), '^ Affurances 

{a) Bac, abi fttpra^ P* 151* 
^ (b) i. e. by coupling the ufe with the poHeffion, or transfer* 
ring the ufe into poiTeffion. 

(r) Black. Com. Vol. IL 1. 2. c. 21. 
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** by matter of record call in the fanftion of 9 
*' court of record to fubftantiate, preferve, and be 
" a perpetual teftimony of the transferring of pro- 
" perty from one man to another, or of its eftablifli- 
* ment when already transferred. Of this nature 
" are, i% Private afts of parliament; 2% The 
** king's grants ; 3*, Fines ; 4% Common reco- 
*^ veries." It would exceed the intention of my 
defign, to explain the nature of thefe four modes of 
afFefting landed property : fuffice it to fay, what 
every one knows, that they are methods, by which 
a title to land may be acquired, or by which the 
land may be afFefted ; and that not one of them 
can be praftifed without the moft folemn and pub- 
lic notoriety. 

DiduSfions. 

If it be expedient to render public and notorious 
the adt, by which the moft fure and fblid title to 
land is acquired; it muft be for fome reafons, 
which enforce that expediency: whatever reafons 
thefe are, they muft effentially counteraft the pro- 
priety or expediency of any tide to land being 
acquired without fuch notoriety ; for a majore ad 
minus valet con/equentia. If the king in perfon, 
who is not prefumed to err; if his judges in court, 
whofe judgment is mandatory i if the legiflative 
body, whofe authority is uncontroulable, cannot 
transfer land, or give title unto it without the fo- 
lemnity of publicity, notoriety, and perpetuity, /p 
fortiori, individuals, whofe judgment is always 
fallible, whofe integrity is often fufpicious, whofe 
artifices are fomerimes refined and almoft impe- 
netrable, ought not to be permitted to transfer 
land or give title unto it, without at leaft equal 
publicity, notoriety, and perpetuity. 

When the legiflature in the 27 th year of King 
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HeAry VIll. fenafted, that every bargain and /ale 
tf lands Jhould be by deed indented and inrolledy 
there was no other method or form known or 
praftifed of felling or transferring land, (except 
by deed of feoffment with livery and fcifin). And 
indeed this deed of bargain and fale itfelf was a 
novelty introduced into the law, together with or 
fpringing out of the doLlrine of ufes. And I may 
here properly again fay with Judge Blackftone {a)^ 
" It is imprafticable, upon our prefent plan, to pur- 
** fue the doftrinc of ufes through all the if efine* 
" ments and niceties, which the ingenuity of the 
" times, (abounding in fubtle difquifirions) deduced 
*' from this child of the imagination, when once a 
*^ departure was permitted from the plain fimple 
*^ rules of property eftabliflied by the ancient law." 
As thefe fubtle inventions and innovations had 
for centuries been weaving themfelves into the tex- 
ture of the law, and thus had become, as it were, 
of a piece with the law itfelf, it was difficult for 
parliament to devife at once a remedy perfedliy 
commenfurate with the mifchief, without perhaps 
venturing upon the too hazardous experiment, of 
abolifhing the whole fyftem, with all its mediate 
and immediate confequences. 

Lands devi/eable. 

From the change of laws introduced by the 
Normans, to the days of Henry VIII. lands were 
not devifeable, which was found by experience to 
be inconvenient j though by fpecial cuftom, as in 
Lx)ndon and elfewhcre, lands might be given by 
wills; and this was a relift of the Saxon liberties 
or laws, by which lands were devifeable. Upon 
this doftrinc of ufes then, a pcrfon wilhing his land 

(tf) Black. Com, Vol. II. c. 20. p. 33, 
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after hfs death to go in a different fucceflion fix)ni 
the defcent, which the law would have call it in, 
conveyed during his life his land to a friend in 
truft ; and then by his will would declare how 
his friend Ihould difpofe of it. This declaration 
by will raifed an uje^ which gave the benefits and 
profits of the land to the perlon intended to be be- 
nefited by the will, whilft the land itfelf was le- 
gally and really vefled in the perfon, to whom it 
had been conveyed, and to whom livery and feifin 
had been made> and he was called the feoffee 
in truft. But the (tatute of ufes, which transferred 
the ule into poffeflion, necelTarily defeated this 
ihifting evafion^of the law; for after this ftatute^ 
the raifing of an uje in land was giving the rejd 
poflefTion of the land ; and this would nave been 
to all intents and purpofes a devifc of lands, which 
ever fince the introduftion, or rather the new mo- 
delling of the feudal fyftem by the Normans, had 
not been allowed. It was however foon found 
expedient to alter the law in this regard ; and by 
the 32d of Henry VIII. perfons were enabled to 
give and deVife lands by will, under certain re- 
ftriftions. 

Here parliament, as in many other inftanccs, 
changing the ancient law or remedying an evil, 
was inattentive to one of the moft material confe- 
quences of fuch innovation ; which was, to provide 
for the folemnity and notoriety of that aft, by whrch 
land is given to a ftranger, and the right heir, 
whom the law ever favors and protefts, is difinhe- 
rited and deprived or defeated of his legal rights^ 
in a manner certainly more liable to deceit, frauds 
art and undue influence, than any aft or deed, 
which operates and takes its full effeft, during the 
lifetime of the grantor or donor* But of this want 
of notoriety in wills of land, I fhall fpeak more 
fully hereafter. 
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IntroduMon offecret Conveyances. 

In procefs of time, ftill upon this do6trine of 
ufes, the ingenuity of conveyancers, and particu- 
larly of Sir Orlando Bridgman, before whom more 
than two thirds of the titles in the kingdom, after 
ithe civil wars, had been laid or fubmitted, intro- 
duced a new mode of conveyance, to which (for 
reafons never publicly given, for they would hot 
ftahd the teft of public inveftigation and judgment) 
they gave the full efFefts of feoffment with livery 
and feifin, or bargain and falc inroUed ; but with- 
out the notoriety either of the one or of the other. 
This was a conveyance by leaje and releafcy which 
is now become the moft common conveyance of 
lands. For in the doftrine of ufes, a very ftrange 
and unaccountable rule of law had prevailed and 
been eftabliflied, viz. that no ufe could he limited on 
OH u/jg i {a) by which it was underftood, that, if A. 
for money bargained and fold his land to B. it 
raifed an ufe in the land to B. which ufe being 
transferred into poffeflion by the ftatute of ufes^ 
no fyrther limitation coujd be engrafted upon it. 
Now it often happens, that there is occafion to li- 
mit lands to A, and his heirs, to the ufe of feveral 
different perfons in remainder, and for different 
/eftates 5 to fome for life, to others in tail, either male 
or female ; and to another in fee, as is ufually the 
Cjjfe ip marriage-fettlementSy For example, the 
owner of the land generally cpnveys it by leafe and 
releafe to two truftees, (who are called the releafees 
to ufes and truftees of the inheritance to preferve 
the contingent remainders, &c.) to the ufe of him- 
felf for life, then to the ufe of the truftees to pre- 
ferve the contingent remainders from being de- 
ff ated^ but to hold it in truft for the tenant fqr 

{a) Dyer 155^ 
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life ; then to the ufe and intent of providing z 
jointure for the intended wife, or to her for life in 
like manner as to himfelf j then to the ufe of other 
truftees for a term of years, for the purpofes of 
better fecuring the jointure and providing portions 
and maintenances for the younger children j then 
to the iflue of the marriage in tail, with perhaps 
feveral voluntary remainders to relations or friends ; 
and thq ultimate remainder to the fettler in fee- 
fimple. 

All thefe different limitations could not be made 
by a bargain and fale inroUed, becauje an ufe 
cannot be limited upon an ufe. So from this doc-' 
trine of ufes, various innovations have at different 
t^mes been introduced into the praftice of convey-* 
ahcing ; but as the principles, upon which thefe in- 
novations were grounded, were heterogeneous from 
thofe of the ancient law y fo no wonder, that the 
introduftors of them lofl fight of the leading fea-^ 
tures of the old law, which were notoriety and 
perpetuity, as we have feen in feoffinents with 
livery and feifin, and bargains and fales inroUed, 
It would exceed the extent of my plan, and be ir^ 
relevant to the fubjeft under confideratiqn, to en- 
ter more fully into the nature, operation, and ef- 
fects of a conveyance by leafe and releafe : fuffice 
it to have faid, that by the general law of this 
country, they need not now be inroUed, no more 
than wills or any other private conveyances of 
land, (except bargains and fales fpr a pecuniary 
confideration.) 

Further f roofs of the ancient Notoriety of all Deedi 
affelling Lands. 

Copyhold cflates are nothing more nor lefs, than 

certain cufloms or ulages, which, though formerly 

^tntx2^ and common to other lands;^ h^ve by par^-. 
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ticular privilege, grant, or even chance, been re- 
tained and preferved in different manors, after the 
general tenure of lands throughout the kingdom 
was altered and changed. Although many ofthefe 
cuftoms vary in different manors, yet there is one 
principal ufage, which is, I believe, univerfally and 
unexceptionably common to every manor, in which 
any copyhold cuftoms or ufages are preferved. And 
this is, that no copyholder (or tenant holding by 
copy of court roll) fliall or may pafs away, change, 
alter, or affedt his land, without making this deed 
or adt in fome fhape notorious in the manor court* 
Nothing fo ftrongly proves an ancient uiage, as 
the prefervation of it in particular fubordinate ju- 
rifdiftions : and there is no method fo furc of prov- 
ing the exiftence of a law or ufage, as to fliew 
that parliament has taken its benefits or abufes into 
confideration. So early then as in the year 1384 {a) 
** at the complaint of the faid commonalty made 
^^ to the lord the king in the parliament, for that 
" great dilherifon" (^i3^/&^^^^^/i^, or lofs of theright 
heir's title) ** in tinies paft was done (or happen- 
" ed) to the people, and may be done, by the falle 
*' entering of pleas, rafing of rolls, and changing of 
*^ verdiEtSy &fr. it is accorded and affented, that if 
*' ^ny judge or clerk be of fuch default, fo that 
" by the fame default there enfueth difinherifon of 
** any of the parties, &c. &c. he Ihall be pu- 
" niflied by fine and ranfbm at the king's will 
*^ and fatisfy the party." Can any thing more 
conclufively evince, that in thofc days the deeds 
and muniments to men's eftates were inroUed and 
recorded, that is, rendered public, notorious, and 
perpetual? I now hope I have faid enough to 
prove, that the requifition of notoriety and perpe* 
tuity to every a<a, by which land is aflfcfted, is 

ifi) 8 Rict 2. c. 4* 
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congenial with the principles of the ancient law, 
and therefore that it ought to be univcrfally efta- 
blifhed throughout the kingdom. 

// is more neceffary in the frefenty tb(in in any fajt 
Ag^y to render every AHy by which Ijmd is affeSedy 
public^ notorious y and perpetual. 

In the reign of Queen Elizabeth, a motion was 
made in the houfe of commons for leave to bring 
in a bill to prohibit ufury; by which nothing 
more in thofe days was meant, than placing out 
money at intereft : for it is fince the regulating of 
the rate of intereft, that the word ufury has been 
appropriated to every illegal excefs of that rate, 
A great ftatefman then in the houfe oppofed it, 
and concluded his argument for the continuance 
of it, with this memorable aphorifm : Let any 
wan Jhew me a country without ufury y and I will 
Jhew him one without trade or riches: than the 
truth of which, nothing is mor« clear nor certain. 
As then the facility of borrowing money upon 
rcafonable intereft, is elTential to the trade and 
commerce of a country i fo it follows, that the 
more certain and fatisfaftory the fecurity is, upon 
which fhe money borrowed is placed out, the 
more conducive is it to the lending and borrowing : 
and by how much more ufeful and fubfervient to 
thefc ends the land is rendered, by (o much will 
it§ value an3 price be raifed ; and there needs no 
argument to prove, that by the value and price of ' 
land, the national funds muft rife and fall ; and 
their flu6tuation is the true and juft barometer of 
the credit and profperity of the nation* It neceffa- 
rily follows, that whatever raifes the value and 
price of land, muft alfo increafe the price of ftock^j 
and confequcntly tend to promote the credit anci 
prorperity of the kingdom. Upon the fame prin- 
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ciple will it appear, that in proportion to the dif- 
ficulties of raifing money, muft the circulation of 
property be checked; and the free circulation of 
property is evidently elfential to the flourilhing 
ftate of a commercial country. A title to land be- 
comes more complicated, abftrufe, and difficult, 
in proportion to the number, variety, and intri- 
cacy of deeds, through which it is deduced. If 
that notoriety, which was required by the ancient * 
law, had attended every transfer of landed proper- 
ty, much intricacy and uncertainty in titles would 
have been avoided: but we muft argue, as well 
as judge from fadts. The free power of aliena- 
tion, the flouriftiing ftate of trade, the increafe of 
wealth in circulation, the accumulation of ftatutes, 
judgments, and decrees refpefting the rights and 
titles of land-owners, the ignorance of many, who 
undertake to praftife as conveyancers, the refine- 
ment of fome, and the difFufe prolixity of almoft 
all praftitioners, muft ever tend to increafe the 
intricacy and uncertainty of the land-owner's tide 
to his cftates. Now upon the admiflion of the 
principle, that the circulation of ^property muft 
ever be in proportion to the extent of trade, wc 
muft infer, that as the trade .of this country never 
was fo extenfive, as in the prefent hour, and confe- 
quently luxury and refinement (from which it will 
be difficult to abftraA extravagance and diffipation) 
never were fo prevalent in this country, as at pre- 
fent, fo therefore never were there fo many occa- 
fions and calls for money by the diftrefled, or for 
fccurities by the affluent. What then follows ? At 
no period was it fo neceflary and expedient, for the 
good of commerce and profperity of the nation, 
that the loan of money upon land fhould meet with 
kvf obftrudions and difficulties. 
)f thefe incidental reafons did not fubiift, yet 
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there are demonftrativc arguments in favour of my 
opinion; for it is uncontrovertable, that all future 
purchafers and mortgagees muft eflentially find 
their titles, if not more difficult, at Icaft more 
prolix, and confequcntly open to more perplexity, 
doubt and defcft, than the perfons, under or 
through whom they claim : for to whatever be- 
fore exiftcd, they fuperadd the chances of a new 
negotiation being affefted by fome omiffion, flaw, 
inefficacy or fraud. How neceflary then it is, 
that a counterpoife fhould be thrown into the 
icale againft an evil fo pernicious in its tffc&s I 
And what can anfwcr that purpofc fo efFeftually, as 
fecuring notoriety and perpetuity to the titles of 
tvtry defcription of land, fo that purchafers and 
incumbrancers may read their own titles upon the 
fece of the records ? 

1 (hall afluredly meet credit when I fay, or ra- 
lihsr repeat, that every reafon for eftablilhing an 
univerfal inrolment acquires accumulated ftrength 
by procefs of time j and it is now a full century, 
fmcc Sir Matthew Hale wrote a treatifei Jhewing 
bow uJefuU /^fiy reajonable^ and beneficial the inroU 
ing and regiftering of all conveyances of lands may 
be to the inbaiitants of this kingdom ; in which he 
fcts out with enumerating the mifchiefs pro- 
pounded to be remedied, which are : " ift. The 
•* great deceit committed by perfons of fecret judg- 
^' ments, mortgages, conveyances and fettlements, 
*' whereby purchafers are oftentimes deceived and 
^ creditors defeated : and this the more confider- 
•* able in England, becaufe indeed the great inland 
^ trade we have, is the trade of buying and fell- 
*^ ing of lands; and the great fecurity, that is 
^ ordinarily given to creditors and lenders of mo* 
*' ney, is by fecurity of land. 2. The multitude 
^* of chargeable and difficult fuits in law occa- 
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^ fioned by prcconveyanccs, which probably would 
«^ be avoided and leffened, if all men's eftates lay 
*^ open to the view of others.'* 

It muft be remarked, that Sir Matthew Hale 
wrote this treatifc many years before any of the 
regiftries were eftabliftied in any of the three 
ridings of the county of York or in the county 
of Middlefex; that he talks indifcriminately of 
inrolment and regiftry, which are in fa6t very ma- 
terially diflFerent j that he had not felt the expe- 
rience of either : nor had he the happinefs to fee 
* the trade of his country flourifli in any degree^ 
coipparative with its prefent .ftate* 

Parliamentary Redrefs of Grievances. 

I 

It is no lefs true than wonderful, that when an 
abufe or mifchief is felt, the party aggrieved, hav- 
ing no legal nor equitable remedy, or perhaps 
being unwilling to hazard the expence of an aftion 
or fuit, uncertain and doubtful in its iffue, applies 
to fome perfon in parliament for redrels of the 
grievance. The matter originated in a particular 
cafe, and a bill is brought in to obviate or pre- 
vent the mifchief i the origin, progrefs, and effeft 
of which, were never fubmitted to the confideration 
of thofe, who were competent to fee and corredt 
and prevent the mifchief: but parliament, gene- 
rally inclined to check evil and promote good, 
gives credit to thofe, who undertake to bring in the 
bill, which tends to thefe general ends, not only 
for their laudable intentions, but alfo for their 
having fully confidered and devifed the proper and 
effedual means of attaining the ends propofed by 
the bill. Thus when, in the year 1692 (a)y an a<5l 
paffed to prevent frauds by dandeftine mortgages^ 

{a) 4 & 5 William and Maiy, c. i6, 
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k was a thing, to which no oppoGtion could be 
given : and it is well known, how few members of 
cither houfe are, or I prefume then were, com- 
petent to judge of the fubjeft ; and the few pro- 
feffional members in the houfe might not take 
any aftive part in the bill, unlefs profeflionally or 
officially engaged in the palling of it. 

Let us confider firft the preamble of this aft : 
•* Whereas great frauds and deceits are too often 
•* waftifed by neceflitous and evil-difpofed perfons, 
*' m borrowing of money, and giving judgments, 
" ftatutes, and recognizances privately, for fecur- 
** ing the repayment of the faid money ; and the 
** fame perfons do afterwards borrow money upon 
^^ fecurity of their lands pf other perfons, and do 
** not acquaint the latter lender thereof with the 
^ fame, whereby fuch late lender is very often in 
** danger to lofe his whole money, or forced to pay 
^* off the debts fecured by the faid judgments, 
*^ ftatutes, and recognizances, before they can 
** have any benefit of the faid mortgages : And 
** whereas divers perfons do many times mort-? 
** gage their lands more than once, without giving 
" notice of their firft mortgage, whereby lenders 
** of money upon feoond or ^fter-ipprtgages do 
'* often lofe -their money, and are put to great 
** charges in fuits and otherwife," &c. 

The firft queftion I afk upon this, is. What is 
meant by giving judgments, Jiatutesy and recogni- 
zances privately ? No judgment acknowledged for 
debt hath effedt, or is in feft a judgment, till en- 
tered up in public court, and thereby made public 
and notorious to all mankind. Statutes are either 
merchant or of tbeftafle {a) : a ftatute merchant is 
a bond oi record, acknowledged before the clerk of 
the ftatutes merchant and the lord-mayor of the 

(fjl Terms dc licy 54.8. 
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city of London, or two merchants affighed for thlt 
purpofe, and before the mayors of other cities 
and towns, or the bailiffs of any boroughs, and 
fcaled with the feal of the debtor and the king, 
upon condition, that if the obligor pays not the 
debt at the day^ execution may be awarded againft 
his body, lands, and goods, and the obligee (hall 
hold the lands to. him and his heirs till the debt be 
levied, (a) Siatutes ftafle are concerning mer- 
chants and merchandizes of the ftaple, and of the 
fame nature with ftatutes merchant : ^hey are for 
debt acknowledged before the mayor of the ftaple, 
at our chief cities, &c. in the prefence of one or 
more of the conftables of the ftaple, by virtue of 
which, the creditor may forthwith have execution 
of the body, lands, and goods of the debtor on 
nonpayment. A recognizance is alfo a bond or 
obligation of record acknowledged to the king ^ 
and when for debt, is ufually taken and acknow- 
ledged before a judge or a magiftrate. Every one 
of thefe fecurities for money is eflentially of public 
notoriety, and therefore cannot by poflibiUty tc 
given privately. 

It certainly muft appear ftrange, that there 
ftiould exift a neceffity of difclofing to a lender of 
money, what is a record of the court, and is open 
to the infpcftion and knowledge of all the world. 
For what other reafon can ftatutes or judgments be 
entered of record in the court, unlels for the pre- 
vention of fecrecy and privacy ? It is alfo Angular, 
that when this preamble mentions prior mortgages 
and other incwnbrancesy which may well exift with* 
out the knowledge of any man, and remain for 
any length of time concealed and fupprefled in im- 
pregnable fecrecy, it feems to have loft fight of 
5he very poflibility of their being kept fecrct or 
private. 

(«) 4 Inftit. 21%. 
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Upon confidering attentively the purport and 
tendency of this preamble, will not every man 
conclude, that the a6t will enfure fbme preven- 
tive againft the fraud, by rendering the privacy and 
fecrecy of fuch clandeftine tranfaftions impoflible, 
or provide fome effeftual remedy to the lender, in 
cafe his fecurity be rendered null and void or in- 
cfFeftual by fome fuch prior incumbrance ? I do 
jnot find, in the Journals, upon whofe motion the 
bill was brought in : I fee, however, that Mr. Ser- 
jeant Trenchard was one of the committee, to 
whom it was referred, and that Mr. Waller re-* 
ported feveral amendments made in the bill by the 
committee : however, fuch as it then paffed, fuch 
is the aft at prefent, of which we are now to judge. 
It enafts, that any debtor upon judgment, fta- 
tiite or recognizance, taking up money upon 
mortgage, without having given notice of this 
debt upon the judgment, ftatute or recognizance 
to the mortgagee, iball lofe his equity of redemp- 
tion, and the mortgagee may from the execution 
of his mortgage deed (where no notice of this 
public debt upon record hath been given in 
writing), hold and enjoy the mortgaged lands 
for the eftate and term granted by the mortgage 
deed againft the mortgagor, and all claiming 
tinder him, as fully to all intents and purpofes 
whatfocver, as if the fame had been purchafed 
abfolutely, and without any power or liberty of 
redemption. And any perfon mortgaging the 
fame land more than once, without giving notice 
of the firft or prior mortgage, is in like man- 
ner deprived of all relief or equity of redemp- 
tion againft the fecond or other mortgagee; and 
fuch fecond or after mortgagee Ihall hold in 
like manner againft the mortgagor, and all claim- 
ing under him. 

• It is alfo cnafted, that '^ if it fo happen that 
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^ there be more than one mortgage at the fame 
*' time made by any perfon or perfqns to any per- 
** fon or perfons of the fame lands and tenements, 
*' the feveral late or under mortgagees, his, her or 
** their heirs, executors, adminiftrators or affigns, 
** Ihall have power to redeem any former mortgage 
*^ or mortgages, upon payment of the principal 
'* liebt, intereft, and cofts of fuif to the prior 
** mortgagee or mortgagees, his, her or their 
*' heirs, executors, adminiftrators or affigns, any 
*' thing herein contained to the contrary in anywifc 
** notwithftanding." 

As it is with a view to procure the repeal of this 
aft, that I take it under my prefent confideration, 
the freedom with which I muft neceflarily argue 
upon it, will not, I truft, difpleafe nor offend. The 
remedy provided by this a6t for the evils fet forth 
in the recital, is either frivolous and ineffeftual, or 
it is unreafonable and unjuftj for either the prior 
incumbrance or debt, whether it be of record or by 
mortgage, is fo large, as if paid off will leave lit* 
tie or no refidue to the fecondary mortgagee j or fo 
fmall, as if difcharged the fecondary mortgagee 
will retain a full and ample fecurity for the money 
he has advanced. In the firft cafe, to what end 
Ihall a mortgagor be hindered from redeeming 
lands which, if fold, would not pay half the mo- 
ney advanced upon them ? For redemption in this 
cafe would be purchafmg lands at double price, 
and a folly, of which a man fo diftrelTed or iniqui- 
tous,- as to borrow money upon an infufficient fe- 
curity, would never be fufpefted ; and then the re- 
medy is frivolous and inefFeAual. In the other 
cafe, I fuppofe a man having confefied and entered 
up a judgment for^^. looo, afterwards mortgages 
his lands (which are worth twenty times the fura 
borrowed) for /[. 2000: I will attribute theomiflion 
to give the mortgagee notice of the judgment to 
his Qwn ignorance, oblivion, inattention, or total 
6 reliance 
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reliance upon his law agent; or to the ineiq)eneAcf;^ 
inadvertency, or omiflion of his law agent. There 
could be no intention of defrauding in the mort- 
gagor; nor is there a poflibility of the lenderV 
lofing his money* And will any man find it rea* 
Ibnable or equitable, that fuch a niortgagor fliould, 
in any poffible cafe, be bound to pay more than 
the principal and interefl: of the money borrowed i 
Whereas by this ad he would be not only compelled 
to pay the principal and interelt, which he had bor-^ 
rowed, but alfo lofe the fee-fimple of his eftate 
worth twenty times the fum borrowed, which in 
fa6): he had only pledged as a fecurity for the re- 
payment of the loan* * 

. Let a peribn {o liable to this ftatute apply for rt-* 
lief, and who w^l not fay that it would be unjuft 
to refufe it to him ? If the execution of a law be 
unreafbnable and unjuft, what obligation is there 
not upon the legiflature (o repeal it ? 

The aft was undoubtedly meant to prevent 
fraud ; whereas it is fcarcely poffible to open a door, 
through which more fraudulent impofition and re- 
. medilefs iniquity can be let in, under the fanftion of 
parliamentary authority. I will not ftate hypothe- 
tical poflibiltties, but real fafts, which have re- 
peatedly come within my own knowledge; and 
fi-om them will I argue. 

A gentleman of fortune, from play or other fol- 
ly, wants a temporary fum of money ; he applies 
to one of that humane accommodating fociety, 
who are ever fanguine to relieve the diftreflcs of 
inconfiderate youth. He grants an annuity, upon 
his own life, for fix years purchafe, and executes a 
bond and warrant of attorney, to confefs a judg- 
ment upon the debt ; and according to the terms 
of the advertifement, .which brought him hither, in 
the fpace of an hour he is accommodated with the 
money. He pays, departs ; and from fliame or 
vexation, complies ftriftly with another part of the 
I advertifement. 
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fedvertilcment, which proixjifes the moft inviolable 
fecrccy. The year comes round, and he finds the 
fecond half yearly payment (for the firft had been 
retained in advance) widely difproportionate from 
the ufual rate of intereft ; and he accordingly ap* 
plies to his regular law agent, to raife for him by 
mortgage as much money, as he wants tCL pay off 
this, and perhaps fome other private debts. It 
rarely happens, that money advanced by advertifc- 
ment in this manner is claimed by the real owner. 
The link of advertifers, runners and lenders, is fel- 
dom known. It fo happens, that the lender of the 
fecond fum upon mortgage, is not ignorant of the 
annuity and judgment, though his knowledge of 
it cannot be legally proved againft him; and he cer- 
tainly will not fearch the regifter to find out an in* 
cumbrance, the legal ignorance of which, he has 
in contenaplation to turn fo much to his 6wn ad- 
vantage. The borrower intends immediately to 
redeem his annuity at any price j and, afliamed of 
the tranfaftion, continues to fupprefs the know* 
ledge of it from his regular law agent. He exe- 
cutes the mortgage^deed, receives the money, and 
on the next day undertakes the application of it 
himfelf. The agent of the mortgagor, relying ci^ 
ther upon the general condu6b and management, or 
the fpecial afliirance of his client, that no judgment 
had been entered up by him, never thinks of ad- 
vifing him to give notice, of what he prefumes 
does not exift. In faft, the greater part of the 
profeffion think it the bufinefs of the lender's 
agent, and not of the borrower's, to fearch the re- 
gifter for judgments. The annuity is redeemed, 
but no fatisfaftion is entered upon the judgment ; 
the mortgagor, fome time afterwards, refolves up- 
on matrimony, and means to clear his eftate before 
he fettles it ; he accordingly gives notice to hi$ 
mortgagee to receive his money, Hpw &rprifing, 
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but at the fame time how remedllefs is the de- 
mand of the mortgagee to hold the cftate, which 
is of confiderabie value, as abfolutely, as if be had 
purchafed it j and why ? Becaufe no notice had been 
given in writing of the judgment, that had been 
entered up for the firft private debt, and which, alas I 
furvived the mortgage only by one day. It is, I 
believe, a true fad, that at this hour there arc 
mortgages in this nation to the amount of fomc 
millions of money, in which above one half of the 
mortgagors may, under this ftatute, be debarred 
from redemption ; and if it were enforced, I know 
no remedy to fuch crying injuftice againft the ex- 
prefs letter of a ftatute in force. The ignorance of 
the unfair, and the integrity of the honeft lenders of 
money, have hitherto prevented frauds and iniqui- 
ties from being pra6tifed under this ftatute without 
end, as they would bfc without remedy. 

When the aft gives power to a fecondary mort- 
gagee to redeem any former mortgage, upon paying 
principal, intereft and cofts, the fame difficulty 
arifcs upon the amplitude of the fecurity, which I 
mentioned before. And if the prior mortgage be 
really clandeftine and unknown, there can be no re- 
demption of it by a fecondary mortgagee, as is evi- 
dent. And it is, as the law is now fettled, in the 
power of an iniquitous mortgagor to defeat all 
mefne incumbrances, by creating an ulterior charge, 
and permitting fuch laft mortgagee to buy in the 
firft incumbrance, (which hitherto we fuppofe him 
to have kept fccret) and by thofc means to acquire 
a priority for any fum of money over thofe fecon- 
dary mortgagees, to whom the aft gave a right to 
redeem the firft mortgage. Is not this evidently 
to leave the juggle and power of defrauding in the 
hands of the mortgagor ? For if there be feveral 
mortgagees, the laft mortgagee having lent his mo- 
ney upon a valuable confideration, and without no- 
tice. 
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ticc, may by purchafing in the firft incumbrance, 
which carries with it the legal eftate, protedt him^ 
felf againft any mortgagee fubfequent to the firft 
and prior to the laft (a) : and it hath been holden, 
that a perlbn is not bound to take notice of an in- 
cumbrance, becaufe it is of record (^). It is fclf- 
evident, that the only efFeftual method of prevent- 
ing fraud by clandeftine mortgages, incumbrances, 
&c. is to take away the poffible exiftence of any 
clandeftine mortgage or incumbrance. And furcly 
it can be no hardfliip, if a purchafer or mortgagee 
be bound to look to his own fecurity, if nothing, 
which is not obvioufly open to inlpeftion, can af- 
fect his purchafe or mortgage: nor can there be 
any difficulty in fuch requifition, fince in the plan 
propofcd, no land in any county will by pofllbi- 
lity, be liable to any charge or incumbrance, which 
may not be leen in the books regularly kept in each 
county, for a very trivial fee ; and of which a fliort 
entry may not be alfo feen in the metropolis, as the 
grand mart of money negociations of every Ipecies. 

Of Notice. 

In confequence of many fuits inftituted by pur- 
chafers and mortgagees, who after they had laid 
out their money, were difturbed in their pofleflions, 
or had their titles litigated on account of fome 
prior claims, many decifions have been made, which 
have eftabliftied a very nice and curious doftrine 
concerning notice, which may be either exprefs and 
aSiualy or implied and prefumptive. And thefe de- 
cifions bear very hard, in fbme cafes, upon incum- 
brancers, whofe primary objed ftiould ever be fim- 

{a) Chan. Ca. 21. Boovcy and Shipwick ; Churchill and 
Grove, Ch. Ca. 35. 1 Vern. 187, 188. iVcz. 573. Strang© 
240. 

{i>) QrefWold ahd'Marniam, 2 Chan. Ca. 179. 
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pfiaty in their title, and facility in maintaining if* 
Kow all this doftrine will be wholly ufeleft, if every 
deed and will aflPefting the land of a vendor or 
mortgagor, (hall appear upon the face of the in- 
rolment, to which the purchafer and mortgagee 
may have accefs : it will be then impoflible, that 
there fhould be any occafion for notice j for every 
one will be prcfumed cognizant of whatever can 
by poflibility affedk his purchafe or fecurity, pro- 
vided it be within the reach of his own knowledge. 
But as the law is now fuppofed to be, and is laid 
down as fettled by the modern writers, an incum- 
brance beipg of record, a purchafer is not bounc^ 
to take notice of it, at his peril : it muft be proved 
that he had exprefs notice^ in order for him to ob- 
tain relief, which the record is not {a). 

Whatever may be the law at prefent of a re- 
cord's not being fufficient notice of itfelf, it is no 
new nor unreafonable idea, that the inrolment of 
a deed fhoukl of itfelf be full and exprefs notice 
tb all thofe, whom the cfFcft of the deed may con- 
cern. Thus by an aft, which (Jb) was paffed for 
. regulating proceedings in the court of King's Bench 
at Weftminfter, it was enafted, " That no corpo- 
*• ration, lord or lords of manors, or other perfon 
" or perfons having grants by charter or other 
" good conveyances, who have inrolled, and have 
" had the fame allowed in and by the fatd court, 
*' (hall hereafter be compelled to plead the fame 
" to any inquifition returned by any coronqr:'^ 
And why? Becaufe the notoriety of inrolment 
may be known to all, and ought to be noticed by 
thofe, whom it concerns. The aft impofes a pe- 
nalty of 5/. upon any clerk of the crown, who 
(hall ifluc any procefs againft a party, who has in* 



{a) Grefwold and Marlham, 2 Chancery Cafes, 17CV 
{^) 4 & 5 WiU. and Mary, c. iz. 



rolled 



[ 37 ] 

rolled his title, and exempts him from it if it be 
not inrolled, for the reafon given in the aft, as fol- 
lows : " And whereas divers perfons having grants 
^^ of felons goods and dcodands, and inrolled and 
'' pleaded as aforefaid, do many times alien and 
^' convey their intereft therein to other pcrfon or 
^' perfons, or by their laft wills do devife the fame, 
*^ or by their deaths, fuch eftates do defcend to 
*' their heirs, whereby the cjerk of the crown of 
'^ the faid court is rendered incapable to difcem 
'* where fuch intereft lies, until the perfon or per- 
*^ fons, to whom fuch eftates are conveyed, deviled 
*' or defcended, Ihall come into the faid court, 
** and make entry of fuch their claim as aforc;- 
*^ faid/' The entry of which claim is rightly 
looked upon as complete notice to thofe, whom it 
concerns. ^ 

In further fupport of my oj5inion, that the en^ 
tering up or recording incumbrances, (fuch as 
judgments for inftance) ought to be looked upon 
as opening a repofitory of intelligence, to which 
every pcrfon concerned might, and therefore ought, 
at his own peril to refort, we muft refleft, that 
parliament pafled an aft (a) for the better difcoven 
afjudgmentSy &c. in the different courts of record, 
twice from year to year by way of experiment, 
which they afterwards (^) made perpetual. Now 
if a purchafer, to be affefted by a judgment, muft 
have exprefs notice of it, and the record be not 
fuch exprefs notice, what fenfe or meaning can be 
given to the preamble of this aft ? " Whereas 
*^ great mifchicfs and damages happen and coiiie, 
*' as well to perfons in their lifetimes, but more 
<* often to their heirs, executors and adminiftra-^ 

{a) 4 & 5 Will, and Mary, c. 2q ; aiid $ & 7 WilL andl 
Mary* c. 14. ' 

(^) 7 * 8 WiU. 3. C. 36. 

D 3 ? tors* 
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^^ tors, and alfo to purchafers and mortgagees, by 
^^ judgments entered upon record in their Maje- 
^^ fties courts at Weftminfter, againft the perfons 
^' defendants, by reafon of the difficulty there is in 
*^ finding out fuch judgments." Now there can 
be no difficulty in finding out' that, of which you 
have exprefs notice j for giving notice is nothing 
more nor lefs, than informing a perfon, in what 
court, at what time, for what fum, and in whofe 
liame the judgment is entered up. And therefore 
becaufc, parliament judged very obvioufly and 
wifely, that if the entries were regularly and openiy 
kept of thefe incumbrances, it would be (as it 
ought to be) the fault of a purchafer, if he did not 
look into the dogget himfelf : and therefore I con- 
ceive, notwithftanding any determination before or 
lince this aft, that a purchafer is not afFefted by a 
judgment recorded, without exprefs notice thereof; 
yet that by this aft, the doggeting of the judgment 
is fufficient notice thereof to a purqh^fer. At leaft 
I cannot otherwife upderftand the fpllowing claufe : 
^' And be it further enafted^ by the authority afore- 
^^ faid, that no judgment not doggeted and en- 
^' tered in the books as aforefaid, Ihall afifeft any 
*' lands Qx tenements as to purchafers or mortga- 
^^ gees, or have any preference againft heirs, exe- 
^^ cutors or adminiftrators, in their adminiftration 
^^ of their anceftors, teftators or inteftatcs eftates.*^ 
Does not the regular doggeting of judgments 
(the want of which renders them ineffeftual againft 
purchafers and mortgagees) fuppofe that they are 
to be fearched forj and if ;hey are not (when 
regularly doggeted) notice to purchafers and 
. piortgageesj why are they to be fearched for, and 
}iow can they affeft them ? 

Accor^ling to the fenfe.and fpirit, in which I 
underftand both the language of thefe ftatutes and 
^f our books, it is no fmall fatisfaftion to find my 

opinion, 
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opinion cxprefsly warranted by the authority of 
Lord Hardwicke, in the cafe of Hine and Dodd^ 
which was determined on the rjth March 1741 (tf), 
in which a judgment creditor, whofe judgment was 
rcgiftered in Middlefexon 12th June 1735, brought 
a bill to be let in upon an eftate preferably to a 
mortgagee, whofe mortgage had been regiftered 
on the fecond of the faid month of June, upon a 
fuggeftion, that the mortgagee had notice of the 
judgment, before the mongage was executed, al- 
though it was regiftered ten days before the regi- 
ftry of the judgment. Much of this cafe turned 
ufbn the nature of the notice given to the mort- . 
gagee of the prior judgment, which is irrelevant to 
the fubje<5t under our prefent confideration ; but 
as to what immediately relates to it, nothing in 
my opinion can be more peremptorily decifive, 
than the words of Lord Hardwicke, viz. ** The 
" regifter aft, the 7th of Ann. c. ao. is notice to the 
'* parties y and a notice to every body: and the rea- 
^ Ion of this ftatute was to prevent parole proofs 
*' of notice, or not notice." And he is further re^ 
ported to have faid in this caufe, that if it were not 
fo, this ftatute would be mere wafte paper. This 
very clear and confiftent doftrine of Lord Hard- 
wicke feems not to have been attended to by any 
modern writer upon this fubjeft i for they all un- 
cxceptionably take up the doftrine delivered fome 
years before that time by Sir Jofeph Jekyl, at the 
Rolls, on the i6th of February 1737, in the cafe 
of Wrigbtjon and al. v. Hud/on and al. {b) -, in 
which *' it was refolved, that thefe ftatutes avoid 
'* only prior charges, not regiftered, but did not 
'^ give fubfequent conveyances any further force 
♦^ againft prior oaes regiftered, than they had bc- 

(a) 2 Atk. 275. 

(^) 2 Eq. Ca. Abr. 603^ 

' D 4 ^' fore ; 
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^ fore : that to have afFeftcd Mr, Wrightfon, Hud- 
*^ ion ought to have given him notice, when he 
*^ advanced his money ]j and though Wrightfon 
^^ might have fearched the regifter, yet he was not 
" bound to do it.'' I need make no comment 
upon thcfe two decifions : I will only repeat, th^t 
in the year i737i Sir Jofeph Jekyl faid, that a man 
was not bound to fcarch the regifter i and that Lord 
Pardwickc faid, in 1741, that Hfe regifter was (S 
poHce to the pariies, (ind a notice to every body. 
What niore contradiftory than thefe two pofitions ? 
For th^t which a man is not bound to look to^ 
cannot be notice ; and that which is notice, a man 
\% bound to look to, ^ is felf-evident, 

In this, as in fomc other inftancfs, where I have 
taken the liberty to exprefs my own perfonal opi- 
fiion upon points qf law and equity, I have done 
it with a view, that the legiflature may be induce^ 
by one efficient adl to reduce the ftatutes, which 
relate to the fame fubjeft, to confiftcncy both of 
fpirit and letter, and the future decifions of tho 
f:ourts of law and equity to plain rules ai^d ftxe^ 
principles. 

I do pot unexceptionally accede to the old ob- 
fcrv;^tion, that Engljfbmen fcldom make any good 
laws, till forne commcrji calamity caufes them : but 
i flatter myfejf, that in this inftance they will be 
fenfible of the prefent inconveniences i and, 'foret 
feeing much future good, will anticipate the re- 
medy to the further evil confcquenccs of ^he dif- 
cafe, and thus contradift, what Dx. Swift obfcrved^ 
that Englijhmn can feel but not Jee. And I think 
it no impertinent queftion to propofe i Who docs not 
fee, that the obvious purpofe of recording a deed 
is, that thoie, whom it concerns may take notice 
pfit? 

But it muft be renntembered, that the regiftering 
0f d deed is not recording it, as t\iQ inrolment 9.f 

.a deed 
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a deed is ; nor is a deed ablblutely null for want 
of being regiftcred: whereas, according to the 
fyftem, which I have undertaken to fuggeft and re- 
commend, no deed nor will afFefting land will be 
valid, unlefs it (hall be inroUed widiin a limited 
time ; and upon this ground, the argument for z 
deed inroUed being notice to all mankind, will ac^ 
quire infinitely more ftrength, and will fall cK- 
reftly under the reafon and doftrine of Lord 
Hardwicke, in Hine and DodJ. The principle 
of this dodkrine appears clearly to be, that the rc- 
giftering afts are meant to pperatse upon all fub- 
fequent incumbrancers, who ftiall not have received 
aftual notice of a prior incumbrance, by affording 
them the means of acquiring that, knowledge, 
which will be equivalent to aftual notice. So 
Lord Hardwicke (a) decreed, that " if a deed 
^* refpefting lands in any of the regiftering coun-- 
** ties be not regiftered, and afterwards the fame 
^' lands are fold or mortgaged by a deed properly 
^* regiftered, if the perfon claiming under the fc- 
^^ cond deed has notice of the firft deed, the perlbn 
^^ claiming under the firft deed, though it be notf 
^' regifteredjv Ihall be preferred to him/' Such a 
decifion could not have been made, if the re- 
giftery were neceflary to the validity of the deed, 
9s is felf evident (^).'* And a fubfequent mort« 
gagee having notice of a prior mortgage not re- 
giftered, will not gain a priority by regiftering, 
<^ becaufe fuch eonduft is confidered in equity as 
^^ fraudulent, and the party hath that notice, which 
^' the aft of parliament intended he fhould have.** 
What more clear, than that the aft intended that 
^he regiftering of a deed ihould operate as notice^ 

(a) Le Neve v. Le Neve, i Vez. 64. 
{S>) Cowper'^Rep. ;7i2 an4 Powell upon the Law of Mort- 
gage > 2^7. 

whicll 
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which wouH be abfurd in the extreme, if a mzn 
fearched the regiftery at his own peril : for it is evi- 
dently more advantageous to a purchafer or mort- 
gagee to complete his purchafe or mortgage with" 
^ut notice, than with notice pf a prior incum- 
brance* 

In my prefent purfuit, it is not only my duty to 
ftatc, what the law of notice now is, but more efpe- 
cially what under the propofed aft of parliament 
it ought to be. And I am happy in being able 
to confirm the do<5lrine of Lord Hardwicke, in 
Hine and Doddy by the more minute and exprefs 
opinion of the famed D'Agueffeau, chancellor of 
France, {a) By laws of that kingdom, as ancient 
as the fixteeath century, particularly an ordonnance 
of Henry the Second, of the year 1553, it was or- 
dered that all wills and deeds, containing fubfti- 
tutions of eftates, (hould be regiftered within a 
particular period of time. If they were not re- 
giftered within that time, the courts feem to have 
doubted whether they were binding even on the 
parties, in whofc favour the fubftirutions were 
made ; but it was always fettled, that the fubftitu- 
tions were of no force againft creditors or purcha- 
fcrs. Several points of the laws refpefting fubfti- 
tmions being unfettled, and the laws rcfpefting 
them being different in different parts of the king- 
dom, they were all reduced into one law by the ce- 
lebrated ordonnance of Auguft 1747* That or- 
donnance was framed by the chancellor D'Aguef- 
feau, after taking the fcntiments of every parlia- 
ment in the kingdom upon forty-five different 
queflions propofed to them upon the fubjeft. The 
. thirty 5^ninth queftion is, *^ Whether a creditor or 
" purchafer, having notice of the fubftitution be- 
" fore his contraft or purchafe^j is to be admitted 

[a] Harg. and Butler's Co, Lit. 219 x. 
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^ to plead the want pf regiftration ?'* All the par- 
liaments, except the parliament of Flanders, agreed 
that he was ; that to admit the contrary doctrine 
would make it always open to argument, whether 
he had or had not notice of the Tubftitution ; and 
this would lead to endlefs uncertainty, confufion, 
and perjury ; and that it was much better, that the 
right of the fubjeft fhoulA depend upon certain 
and fixed principles of law, than upon rules and 
conftrudtions of equity, ^hich muft be arbitrary, 
and confequently uncertain. The ordonnance of 
Auguft 1747 was framed accordingly. Thofe, 
who have commented upon that ordonnance, lay 
it down as a fixed and undeniable principle, that 
nothing, not even the moft aftual and direft no- 
tice, countervails the want of regiftration -, fo that 
if a perfon is a witnefs, or even a party to the 
deed of fubftitution, ftill if it is not regiftered he 
may fafely purchafe the property fubftituted, or 
lend money upon a mortgage of it. See queftions 
concernant les Subftitutions, Thouloufe 1770, and 
Commenjtaire de I'Ordonnance de Louis XV. Sur 
Jes Subflifutions, par Mr. Furgole, a Paris, 1767* 

Pralfical jipplications. 

Let us now, abftraftedly from any prejudice of 
education, habit or profeflion, argue upon this 
matter in the dictates of plain common fenfe. A 
man wifhes to purchafe or place out a fum of 
money upon mortgage, or to buy a rent-charge 
or annuity, iffuing out of land. A title is pro- 
pofed to him ; he fubmits it to his law agent, who 
probably carries it to a conveyancing council ; he 
perufes and approves of the title, as fubmitted to 
him in the abftrafl: ; but direfts the follicitor, who 
t)rought him the abftraft, to examine if the grant 
oxjinc or recovery ^ or a^ of j^arliament^ upon which 

the 
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the title may hinge, be faithfully abftrafted from 
the recordl This is the duty of a conveyancer ; 
for he can only judge of what he fees, and dircft 
what may be effefted. The client with the appro* 
bation of council confides in the fecurity, and pre- 
fumes himfelf out of the reach of any impofition 
in the cranfadion, and will naturally conclude, not 
only, that every ftep has been taken, that can fe-^ 
cure the title, but that no means nor power are 
left with the. vendor or mortgagor or grantor of the 
annuity op rent-charge of overreaching or de- 
ceiving him in the title. And will he not more-, 
over naturally conclude, if there be any repofitory 
of information to refort to concerning a man's 
title to land, that if it be not a fource of fatisfaftory 
and conclufive intelligence, it muft lead to deceit 
and error, by infuring doubt and uncertainty ? 

What then is the faft ? A vendor or mortgagor 
may notwithftanding all, that has appeared to coun- 
fel upon the face of the abftraft, and all the in- 
telligence tod information, which the moft dili- 
gent and attentive follicitor can by poQibility ac- 
quire, have previoufly fold, mortgaged, chargedj^ 
or fettled the whole or any parts of the land iq 
queftion, without an obligation of rendering no- 
torious any one aft, by which he may have made 
fuch fale, mortgage, charge or fettlement. Whence 
then arifes the neceffity, or even expediency, of 
making public and notorious fome afts, which 
afFcdt the title of lands, whilft the owner is cm-» 
powered to fupprefs many others, by which he cam 
equally afFeft them ? He cannot cut off the ex- 
peftant rights of ^ child or a remainder- man in 
an entailed eftate, but by matter of notoriety and 
record : and is there not as much or more reafon,^ 
why that a<3: Ihould be public and notorious, by 
which a tenant in fee-fimple counterafts and de- 
feats fhe knownj, fetded and Certain cc>Mrfe of the 

l^w^ 
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law, which would have caft the inheritance Upon 
the heir at law, if he had not counterafted and de- 
feated its effefts ; and this he has it in his power 
to do by a private deed in his lifetime, or by will 
after his deceafe j neither of which needs to be ren- 
dered public or notorious. He may by a private 
deed charge all his lands with a debt ; but by con- 
feffing a judgment, which equally charges them, it 
muft be by matter of record and notoriety. 

I may be blamed and cenfured by fome, for 
divulging the arcana of the profeflion, and uttering 
truths, which may be thought to difturb the peace 
and quiet of many, whofe mohey is now placed 
out upon landed fecurities ; but I can neither in- 
vent nor conceive a ftronger reafon, why the law 
ihould be altered, than becaufe the knowledge of 
it difturbs the peace and endangers the fecurity of 
individuals, it is then a truth no lefs certain than 
extraordinary, that in paffing many titles of land, 
it is abfolutely neceffary, that very great reliance 
and effential confidence fhould be placed in the 
perfonal honour and integrity of individuals, againft 
whofe deceit, fraud and impofition, Ihould they 
not be honeft and honourable, there are abfolutely 
no means of providing. To prove this, I will 
ftate a cafe that has very lately happened, which 
as to many points applies ftridtly to my argument* 
1 have met with feveral other cafes within my own 
knowledge, which turn upon the fame point. But 
Ihould even the cafe I put, be merely fuppofitious, 
from t;he probability of it^ frequently happening, 
^t lyould equally enforce my arguments. 
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^e Cafes of Rickman againji Morgan (a), dnd 
Pearfon agabiji Morgan (J?). 

Mr. Janaes Butler of Suffcx was entitled, uti-^ 
der his father's marriage-fettlement, to an eftatc 
charged with £, 8000 for one younger child 
of the marriages which fettlement contained a 
provifo, that if the fiuhcr Ihould give to any of 
his daughters or younger fons any money or lands, 
for or in advancement in marriage, or otherwife, 
the value thereof fhould be dedufted from the 
portion, unleft' he fliould by writing declare to the 
contrary. The father gave the reliJue of his 
perfonal eftate to his only younger child Mr. John 
Butler, and made other advancements to him dur- 
ing his life. The father being dead, Mr. James 
Butler fuffered a common recovery, by which he 
obtained a fee-fimple in the lands. • In 1773, 
Mr. John Butler applied to Mr. Pearfon to lend 
him >r. 3C00 on the fecurity of the jf . 8000 
portion, for which he affigned £. 5000, part 
of the faid £. 8oco, as a fecurity. Mr. James 
Butler, who from the time of his fuffering the 
common recovery, held the fee-fimple of the eftate 
to his death, paid the intereft of the £. 8000. 
Mr. Pearfon, before he lent the money, applied 
by his follicitor, Mr. Hull, to Mr. James Butler, 
and defired to be informed by him, whether the 
jf . 8000 was a fubfifting charge on the eftate; 
when Mr. James Butler declared that it was, and 
that he might fafcly advance his money on the 
fecurity. Mr. James Butler had poffeflion of the 
fettlement, and knew of the advancements of the 
father to" his brother ; but not fuppofing the por- 

[a) Brown's Reports, Vol. I. p. 63. 

{b) D° Cafes argued and determined in 28th of his prefent 
Majefty, p. 38^. 

tion 
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tion afFedted by them nor by the gift of the refiduc, 
did not reveal the fame to Mr. Pearfon's^ follU 
citon Upon the death of Mr. James Butler fomc 
thue after, his eftates defcended upon ^ his two 
daughters. The huftand of one of them (Mr. 
Bennet) in 1774 had alfo advanced £. 297$ 
to Mr. John Butler, upon the fecurity of the 
£. 8000 portion^ (fubjeft to the firft £. 3000 
advanced by Mr. Pearfon). Upon the 24th of 
laft June, Mr. Jirftice BuUer, fitting for Lord 
Chancellor, faid, '' he ftrongly inclined to think 
*^ it a fatisfaftioni" and the Lord Chancellor him- 
felf, on the 27th of laft November, decreed the 
gift of the refidue to be a fatisfaftion for the por- 
tion fecured by the marriage-fettlement. But as 
to the £. 3000 lent by Mr. Pearfon, the Court 
held, that Mr. James Butler's declaration to the 
lender's follicitor bound both him and his lands; 
and that fum was therefore dirc6ted to be raifed 
and paid to Mr. Pearfon. But no relief hath been 
given to Mr. Bennet for the money he advanced* 

If Mr. James Butler had remained tenant in 
tail of the eftates charged with £. 8000, and 
he had died infolvent as to his perfonality, I know 
not what redrefs Mr. Pearfon would have had ; but 
he had acquired the fee-fimple, and it was bound * 
in equity by his verbal undertaking. It is riot 
poflible to adduce a ftronger inftance than this 
cafe, to prove the truth of what I have advanced 
concerning the neceflity there often is of making 
perfonal confidence the ground of opinion in the 
approbation of a landed fecurity for money. The 
words of the Court, in delivering the decree in this 
caufe, are : ^* The enquiry was a very proper one 
*' on the part of the plaintiflF (viz. Pearfon) and - 
*^ completely repels the imputation of negligence 
" in his agent ; and the enquiry was properly made 
^* of the party immediately interefted^ j3Lmcs at 
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** the time of the enquiry, had the ccjuitable inte- 
*^ reft in the eftate, and upon the application, af-* 
" fured the plaintiff, that he might fafcly lend his 
*• money : the enquiry was the moft material the 
•^ plaintiff could make." It appears from the cafe, 
that Mr. Hull was al(b concerned for Mr. Ben- 
net, and it is to be prefumed, that having done 
(by the confeflion of the Court) whatever he could 
do, to acquire the knowledge and information which 
was requifite for his client to know about the 
charge and term, upon the fecurity of which Mn 
Pearfon lent his money, he could retain no doubt 
about recommending it to his other client Mr*.* 
Bennet, who lent ^.2978 upon the fame fe- 
curity, the repayment of which has not as yet been 
decreed. The material point of law in this cafe, 
was the dccifion, after feveral hearings, that the 
refidue of a perfonal eftate is to be taken as a 
fatisfadion for a portion. As this point had not 
before been decided, it could not be imputed td 
the negligence nor ignorance of the agent or his 
conveyancer, (who was very eminent in the pro- 
feflioji, and is fince dead) that they did not objedl 
againft the fecurity upon this ground. But as to 
. my argument, it would have been the fame, if all 
the advancements had been made by the father in 
his lifetime. Here was no attempt at fraud in 
cither of the Meflrs. Butler ; but in this fuppofition, 
there were no fure means of coming at the know- 
ledge of the prior advancements. The law re- 
quired no fort of notoriety to attend the fa6b : 
both fons denied it j the conveyancer was not to 
fuppofe, what was hot ftated to him ; the agent 
could not acquire the information, to fubmit it to 
the conveyancer : and thus, without any blame 
imputable to the agent -, without any refleftion up- 
on the conveyancer, Mr. Pearfon but for the ^ 
perfonal and accidental undertaking of Mr. James 
o Butler, 
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Butler, would have been) and Mr. Bennet aftually 
is cxpofed to the lofs of a large fum of money un- 
der all the fanftion, proteftion and fecurity, which 
the law, as it now ftands, affords him for his pro- 
perty. I go ftill farther j for, fuppofing a convey- 
ancer ftiould ftate the ftrongeft doubts, whether the 
whole or part of the fortune had been advanced or 
raifcd, yet are there no poflible means of acquiring 
this knowledge for certain, agairift the determina- 
tion of fhe two fons to fupprefs the fads. 

The ancient law and policy of our anceftors 
could not, confiftently with that notoriety, which, 
as I have fo often faid, they thought neceflary to 
attend every aft of alienation or affeftion of land- 
ed property, admit into conveyances of land, all 
thofe modern reflraining and enabling powers, the 
creation, execution and efFefts of which, have 
conftituted a very confiderable branch of equity. 
But of the doftrine of powers, it is not my pur-* 
pofe to fay any more, than that from their very 
nature, the want of notoriety in the creation, as 
well as execution of them, muft ever leave tb pur- 
chafers and mortgagees niuch perfonal confidence 
to rely upon for the fecurity of their titles. And 
fince a great part of family fettlements at prefent 
turns upon thefe very powers, under which the 
portions for the younger children of families are 
often provided and fecured, it becomes very ef- 
fential and important to the community, that thefe 
titles fhould be clear and certain j for when fuch 
portions are^raifed and paid to younger children, 
it rarely happens, that the owners of the lands, 
which are charged with them, are capable of pay- 
ing off the money, and it is generally done by 
others, who advance it uppn the fecurity or under 
the deed creating the powers. And if there can 
.poflibly exift a confederacy between father and fon, 
or the younger children themf^lves and their truf- 

E tees. 
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. tecs, or even If impofition, treachery or deceit, 
may be fuppofed to exift in any one of them^j 
by ivhat nieans can the moft attentive attorney, 
the moft cautious conveyancer, and the moft 
wary lender, . prevent, counteraft, or hinder the 
fraud? We have feen the efFefts of involuntary 
error in the judgment of Mcflrs. Buder. How 
neceffary then it is to eftablifli an unerring 
fource of notoriety and information, which every 
purchafer, lender or mortgagee may refort to 
with confidence and certainty ? For it is evident, 
that where one part of a title muft be made public 
and notorious, and the other parr of it requires no 
fuch notoriety, there ever will exift more doubt 
and uncertainty about the fuppreffed part of the 
title, than if none of it had been made public. 
What has been faid, will I hope be conclufive, 
that no charge nor difcharge of land ought to be 
cfFedted, but by a deed or ad of public notoriety. 

More circumfiantial "Proofs. 

The more we rcfleft upon this fubjedt, the more 
circumftances ihall we find, that render the noto- 
riety I have been fpeaking of, more neceffary at 
prefent, than at any paft period of time. The firft 
of thefe is the more general fubdivifion and equal 
partition of landed property: by which means, 
titles arc multiplied and become more complex by 
derivation, and therefore lefs certain, becaufe lefs 
noforious, for want of title deeds ; which, when 
eftates are tranferred ia parcels, or otherwife par- 
tially afFefted, cannot be delivered over to each 
purchafer or incumbrancer, as if the whole eftate, 
to which the deeds are the muniments, had been 
fold or afFcfted together. And I know no rea- 
ibn> which more emphatically proves the expe- 
diency of my propolal, than the dodrinc and prc- 
Z lent 
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fent kw concerning the delivery^ pofleffion and 
cuftody, of title deeds. 

Of "Hitle J)eeis. 

The cafes, which have been determined, relative 
to the delivery, pofleflion and cuftody, of title 
deeds and notice to purchafers and incumbrancers, 
have very frequently arifen from matters in re- 
giftering counties. But whatever relates to the 
regiftering afts, fhall be referved for future confi- 
deration^ 

I do not find that the delivery, adual pofleflion 
or cuftody of the title cl^eds, is cflential to the 
validity of a purchafc or mortgage ; for a man 
feifed in fee-fimple of ten thoufand acres of land 
may validly mortgage or fell it out in five hundred 
parcels, and yet it will be impoflible to deliver title 
deeds to each mortgagee and purchafer. And if 
the delivery of the title deeds were eflential to the 
validity of a mortgage or purchafe, yet in many 
cafes, it would be of no avail, eipecially finqe it 
has been the general praftice to make two and 
fometimes more original parts of one and the fame 
deed, (and without any thing appearing upon the 
face or back of fuch deeds, to fliew how many 
parts of them were executed). A man having 
coUefted for fixty years back duplicates of all his 
title deeds, might at different times make out fuch ^ 
a tide, as would and muft, in the nature of bufi- 
ntkj be approved' of by counfel, and fell and 
mortgage the land to A. which he had previoufly 
fold or mortgaged to B. without a poflibility of 
the preconveyance being difcovered by the moft 
diligent attorney, or fcrupulous and intelligent con- 
veyancer. 
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A/uppofed Cafe. 

I will fuppofe two common recoveries (uffered, 
and two marriage fettlements made fucceffively of 
the manor of Dale 5 and thefe to run back into the 
laft century. The reverfion in fee, under the fc- 
cond fettlement, vefts in die heir at law of the fet- 
tler. He is in pofleiGon of the land, and of two 
fets of thefe fettlements, which arc the title deeds, 
and prove, to the fatisfaftion of the conveyancer, 
the right and tide of the rcverfioner's heir at law. 
If thefe original fetdements are given up to a pur- 
chafer, and it is known from examination, or from 
official extradts, that the recoveries have been well 
fufFered, the fettlements themfelves being the 
deeds to make the tenants to the pracipCj (or what 
by nonprofeffional perfons are called the reco- 
very deeds) j I fay that a conveyancer \% fundus offi- 
fiOy by approving of the title, and recommending 
the purchafe or mortgage: and even fhould he 
ftate in his opinion the poflibility of a preconvey- 
ance or fale or mortgage to another perfoh, I 
know of no means whatever, by which fuch fug- 
geftion of doubt could be cleared away to his mo- 
nied client, nor of any remedy that his client 
would have againft: the land or the prior pur- 
chafer or mortgagee. For I think, that it will be 
readily allowed, that the perfonal afleverations, 
pledges and covenants of a perfon fo void of good 
faith as to attempt fuch a fraud, will afford but 
flight relief to this fecond purchafer or mortgagee. 
Such a cafe could not by poflibility happen, if 
every deed was null without inrolment, and the in- 
rolment was full notice to a. purchafer or mort-^ 
gagce; ' , - \>_ ^ 
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A real Cafe anonymous. 

A perfon, in a large trading maritime town, 
had taken a long building leafe of an extenfivc 
piece of ground : he mortgaged parts of it to two 
perfons fucceffively, and delivered copies of his 
title deeds to the mortgagees, alledging, that he 
could not deliver up the original title deeds, as 
they afFefted other lands befides thofe, that were 
mortgaged, which he had in contemplation to af- 
lign and underlet in diifFerent parcels : at length, 
after he had twice mortgaged the fame parcels of 
ground, without giving any notice of the firfl: 
mortgages, he procures a third perfon to advance 
him a fum of money upon them, larger than either 
of the two firft mortgages ; and to this third mort- 
gagee he delivers his title deeds. The queftion is, 
to whofe debt fhall the land be firft liable ? For it 
will barely anfwer one of the fums advanced upon 
it. I need not fay, that the perfonal refponfibility 
of this iniquitous mortgagor is of little avail. The 
cafe is intended to be brought into court. How 
neceflary for .the prevention of fuch practices, is a 
rcpofitory of infallible certitude, by which a lender- 
may know the fecurity, upon which he advances his 
money ? 

0/ the Regiflry of Deeds and Wills hy A£i of 
Parliament. 

I cannot introduce this fubjeft more properly, 
than by repeating the preamble of the ad and 3d 
of Queen Ann, which was the precedent and famplc 
of the other regiftering afts. And what this aft 
recites of the weft-riding of the rounty of York 
will appear at prefent more applicable to the 
nation at large, on account of the extended ftatc 
of its commerce, than it was at that time appli- 
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cable to the weft-riding of the county of YchIL 
•* Whereas the weft-riding of the county of 
*^ York is the principal place in the north for 
*^ die cloath manufaftory, and moft of the traders 
." therein are freeholders, and have frequent oc- 
** cafions to borrow money upon their eftates, for 
*' managing their faid trade, but for want of a 
^' regifter, find it difficult to give fecurky to the 
^ fatisfaftion of the money-lenders, (although the 
** fecurity they offer be really good) ; by means 
** whereof the faid trade is very much olrfhxifted^ 
** and many families ruined." Such was the fenfe 
of the legiflature, refpefting a very populous and 
trading diftrifl:; and fuch, I am confident, to 
the confiderate part of the nation, will it be for 
die country at large, in order to enable vendors 
and mortgagors to make fuch clear and fatis- 
faftory titles, as will induce monied men to inveft 
their money in real fecurities. One and the fame 
principle aftuated them in that and the other 
three regiftering afts, and us in our prefcnt at- 
tempt. Let us confider the means they have 
adopted, to carry that principle into praftice. 

There is not a doubt, but that thefc regiftries 
were planned, formed and eftaWifhed, for the mu- 
tual benefit and conveniency of lenders and bor-* 
rowers of money on land fecurity. The pream- 
ble of an aft is called by Lord Coke, the key 
to open the meaning and intent of the ftatute ; and 
by the preamble to the firft regiftering^aft of Queen 
Ann, which has been quoted, it evidently appears^ 
<hat the evil intended to be remedied by the ftatute 
was the want of notoriety in the titles of lancj 
owners, from which the inverting of money in 
purchafes and on mortgages was obftrufted an4 
Tende|-ed difficult. Let us then fee, what remedy^ 
and in wha^ nianner^ th^ a(3; has provided against 
thi3. evil, 

1% 
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It enafts, that {a) " a memorial of all deeds 
^^ and conveyances, which from and after the nine 
*' and twentieth day of September in the year of 
" our Lord one thoufand feven hundred and four, 
" fliall be made and executed, and of all wilh 
'•* and devifes in writing made or to be made and 
*^ publiflied, where the devifor or teftator fhali die 
*^ after the faid nine and twentieth day of Sep-* 
*' tember, of or concerning, and whereby any ho- 
*' nors, manors, lands, tenements or hereditaments^ 
" in the faid weft- riding, may be any way af- 
*' fefted in law or equity, may, at the eleftion of 
** the party or parties concerned, be regiftered in 
^^ fuch a manner, as is hereinafter direfted j and 
*^ that every deed or conveyance that fhall, at any 
*' time after any memorial is fo regiftered, be made 
^^ and executed of the honors, manors, lands, tc- 
*' nements or hereditaments, or any part thereof, 
*' comprized or contained in any fuch memorial, 
** (hall be adjudged fraudulent and void againft 
** any fubfequent purchafer or mortgagee for va- 
** luable confideration, unlefs fuch memorial there- 
" of (hall be regiftered, as by this a6t is direfted, 
*' before the regiftering of the memorial of the 
** deed or conveyance, under which fuch fubfe- 
** quent purchafer or mortgagee (hall claim ; and 
** that every devife by will of the honors, manors, 
*^ lands, tenements or hereditaments, or any part 
^^ thereof mentioned or contained in any riiemo- 
** rial fo regiftered as aforefaid, that fhall be 
" made and publifhed after the regiftering of fuch 
** memorial, (hall be adjudged fraudulent, and void 
*' againft any fubfequent purchafer or mortgagee 
" for valuable confideration, unlefs a memorial of 
** fuch will be regiftered in fuch manner as is here* 
^' irafter direded/' 

(fi) 2 & 3 Ann, c. 4« 
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And it enafb, that " all and every memorials 
*^ fo to be entered or regiftcred, (hall be put into 
" writing, in vellum or parchment, and directed 
" to the rcgifter of the faid office ; and in cafe of 
*'* deeds and conveyances, ftiall be under the hand 
*' and feal^ of fome or one of the grantors, or fome 
" or one of the grantees, his or their guardians 
*^ or truftees, attefted by two witncffes, one where- 
** of to be one of the witneffes to the execution 
*^ of luch deed or conveyance} which witnefs Ihall, 
^ upon his oath before the faid regifter or his de- 
** puty, prove the figning and fealing of the faid 
*^ memorial, and the execution of the deed or 
" cpnveyance mentioned in fuch memorial; and 
" in cafe of wills, the memorials fhall be under 
*' the hand and feals of fome or one of the devi- 
*' fees, his or their guardians or truftees, attefted 
*' by two witneffes, one whereof fhall, upon his 
*' oath before the faid regifter or his deputy, prove 
*' the figning and fealing of fuch memorial ; which 
** refpeftive oaths, the faid regifter or his deputy, 
** is hereby impowered to adminifter." 

And it further enacSs, that " every memorial 
*' of any deed, conveyance or will, fhall contain 
*' the day of the month, and the year, when fuch 
*^ deed, conveyance or will, , bears date, and the 
*' names and additions of all the parties to fuch 
*' deed or conveyance, and of the devifor, or tefta- 
*' trix to fuch will, and of all the witneffes to fuch 
** deed, conveyance or will, and the places of their 
** abode, and fhall exprefs or mention the honors, 
" manors, lands, tenements and hereditaments, 
** contained in fuch deed, conveyance or will, and 
** the names of all the parifhes, townfhips, ham- 
** lets, precinfts or extraparochial places, within 
^* the faid weft-riding, where any fuch honors, 
** manors, lands, tenements or hereditaments, arc 
<* lying or being, that are given, granted, convey- 
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'* cd, devtfed, or any way affefted or charged by 
*^ any fuch deed, conveyance or will, in fuch nman- 
*^ ner, as the fame are exprefled or mentioned in 
** fuch deed, conveyance or will, or to the fame 
*' efFeft; and that every fuch deed, conveyance 
*^ and will, or probate of the fame, of which fuch 
'^ memorial is fo to be regiftered, as aforelaid, 
** fhall be produced to the faid regifter or his de-» 
*' puty, at the time of entering fuch memorial, 
*' who Ihall indorfe a certificate on every fuch deed, 
*^ conveyance and will, or probate thereof, and 
*' therein mention the certain day, hour and time, 
*' on which fuch memorial is fo entered and re- 
*^ giftered, expreffing alfo in what book, page and 
*^ number, the fame is entered ; and that the faid 
" regifter, or his deputy, fhall fign the faid certi- 
" ficate when fo indorfed ; which certificates (hall 
*^ be taken and allowed as evidence of fuch re- 
*^ fpeftive regiftries in all courts of record what- 
" foever; and that every page of fuch regifter- 
^' books, and every memorial, which fhall be cn- 
" tered. therein, fhall be numbered, and the day 
^* of the month, and the year, and hour, or time 
^^ of the day, when^ every memorial is regiftered, 
*^ fhall be entered in the margins of the faid re- 
" gifter books, and of the faid menioriai; and that 
*' every fuch regifter fhall keep an alphabetical 
*' calendar of all parifties, extraparochial places 
** and townfhips within the faid weft-riding, with 
*^ reference to the number of every memorial, that 
*^ concerns the honors, manors, lands, tenements, 
** or hereditaments, in every fuch parifh, extrapa- 
*' rochial place, or townfhip refpedtively, and the 
" names of the parties mentioned in fuch memo- 
" rial ; and that fuch regifter fhall duly file every 
*^ fuch memorial in order of time, as the fame 
*^ fhall be brought to the faid ofEce, and enter or 
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^ regifter the faid memorials iir the fame order, 
** that they Ihall rcfpeftivelycome to hand." 

There is an exception, that the aft fhall not ex- 
tend to copyhold, eftates, or to any leafe not ex- 
ceeding twenty-one years, where the aftual poffef- 
fion and occupation goes along with the leafe. 
It is obvious, why copyhold eftates arc taken out 
of the ftatute; for their furrender in the manor 
court anfwers the notoriety of transfer, whi<?h was 
evidently intended to be introduced and eftablifh- 
ed throughout the weft-riding of the county of 
York by the regiftry. 

The ad and 3d of Ann, for eftablifliing a regi- 
ftry in the weft-riding of York, was the firft aft 
relating to the regiftry that paffed i and although 
the framers of that aft appear not to have been 
Complete mafters of the fubjeft; yet it gave rife to 
the experiment, and turned people's thoughts more 
to the fubjeft, which, by the following regiftering 
afts, received fome additional light and improve- 
ment. Each of thefe afts moft pointedly tends to 
cftablifli the principles, grounds and reafons, upon 
which I am attempting to Ihew the expediency, or 
rather the neceflity, of an univerfal inrolment. As 
much, as hath been quoted of the firft regiftering 
aft, is repeatedly enafted by the other a6ls, which 
fucceffively eftabliftied the regiftry in the eaft- 
riding of the county of York, in the 6th of Queen 
Ann i in the county of Middlefex, in the 7th of 
Queen Ann; and in the north- riding of the county 
of York, in the 8th of George IT. 

The firft regiftering aft paffed in 1703 ; and in 
1706, it was found proper 10 pafs(<j) *' An aft 
*'for inrolment of bargains and Jales within the Jaid 
<< weft-riding of the county of York in the regifter 
^jffficey there lately provided, and for making the Jaid 

(a) 5 Ann, c. 18. 
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— regijier more effe£luaV* The primary reaibn for 
pafling.this aft is fet forth in the preamble of it: 
** Whereas by an aft of parliament made in the 
*' 27th year of the reign of King Henry the 8th, 
' *^ intituled. For inrolments of bargains and Jales^ 
*' it is enafted, That no manors, lands, tenementi 
" or other hereditaments, fhall pafs, alter or change 
*' from one to another, whereby any cftate of in- 
*' heritance or freehold Ihall be made or take 
*' effeft in any perfon or perfons, or any ufe there- 
" of to be made; by reafbn only of any bargain and 
*^ fale thereof, except the faid bargain and fale be 
*^ made by writing indented and fealed, and in- 
*' rolled in one of the king's courts of record at 
*^ Weftminfter, or elfe within the fame county or 
*^ counties, where the fame manors, laods or tene- 
^^ ments, fo bargained and fold lie or be, before 
^' the cuftos rotulorum, and two juftices of the 
*' peace, and the clerk of the peace of the fame 
*^ county or counties, or two of them at the leaft, 
*' whereof the clerk of the peace to be one ; which 
*^ aft hath been found by experience to be of little 
*^ or no ufe within the weft- riding of the county of 
*^ York,, as to the inrolments of bargains and fales 
*^ within the faid weft-riding, for that the clerk of 
** the peace thereof for the time being, who hath 
^' the keeping of the faid inrolments within the 
*' faid weft- riding,, is not by the faid aft enjoined 
*^ to give any fecurity for the fafe keeping, nor 
^ under any penalty for the negligent keeping of 
<^ the faid inrolments, nor is there by the faid aft 
^^ any certain place appointed for the keeping 
*^ thereof : And whereas by an aft of parliament 
^* made in the fecond year of his prefent Majefty's 
*^ reign, intituled. An aft for the public regiftering 
*' of all deeds, conveyances and wills, that (hall be 
^' made of any honors, manors, lands, tenements 
S^ W beredicamentS| within the weft-riding of the 
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^ county of Tork, after the nine and twentieth day 
** of September 1704; a public office hath been 
" erefted and eftablilhed at Wakefield, within the 
•* faid weft-riding, at the public charge thereof, 
•' for regiftering and fafe keeping of memorials, 
" of all deeds, conveyances and wills, within the 
*' faid riding, and a public regifter hath been 
** chofen, who hath according to the direftions of 
*^ the fame a£h given fufficient fecurity for the due 
** execution of the faid office/' There is certainly 
much good fenfe and reafon in this ; and it applies 
!q»*ftyongly to every part of the nation, as it does 
»to the weft-riding of the county of York : but be- 
f fides the inconveniency and mifchief which is here 
alledged, there is another very objeftionable cir- 
cumftance, that attends the prefent law 5 it creates 
and leaves a doubt in thofe, who have occafion to 
fearch for any fuch deed; for after having per- 
haps fearched in vain the four courts of record, for 
the inrolment of a deed ; from the infrequency of 
enrolling deeds with the clerk of the peace, it fre- 
quently does not occur to them to extend their 
fearch to the county, where the lands lie ; and if . 
thought of, every one knows the little fatisfadion, 
that probably would attend a fearch, where there is 
no regular depofit of the records, where there is no 
refponfibility upon the clerks to preferve them, no 
obligation to keep them orderly and open to in- 
fpeftion, and little praftice of entering them upon, 
die rolls. Thefe are reafons, which fpeak the ex- 
pediency of abftrafts being entered in each xe- 
^eAive county, of deeds, which affeft lands lying 
in divers counties, or which are inroUed in any one' 
of the courts of record, as it is provided for by thq' 
draft of the bill fubjoined to thefe fheets. 

The aft very properly therefore gives to every • 
bargain and fale inroUed in the regifter office, ac 
Wakefield, ^he fame force, as if it had been in- ' 
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rolled in a court of record, or Ipefore the cuftos ro- 
tulorum> &c. according to the requifition of the 
aft of Henry VIII. and regiftered according to 
the fecond and third of Ann. 

In the firft regiftering aft, no mention was made 
of judgments, ftatutes and recognizances, which 
afFeft lands; and yet they ought to be as noto- 
rious and public, as deeds and wills affefting lands, 
in order that the title of the land may be open and 
known to mortgagees, incumbrancers and purcha- 
fers. It is therefore enafted, that " no judgment, 
" ftatute or recognizance (other than'fuch as fhall 
^* be entered into in the name and upon the pro- 
^^ per account of her Majefty, her heirs and fuc- 
■^ ceflbrs) which (hall be obtained, or entered into, 
*^ after the faid four and twentieth day of June 
*' in the faid year of our Lord one thoufand feven 
" hundred and feven, Ihall afFeft or bind any ma- 
*' nors, lands, tenements or hereditaments, fituate, 
*^ lying and being in the faid weft-riding, but only 
^' from the time that a memorial of fuch judgment, 
*^ ftatute or recognizance, Ihall be entered at the 
*^ faid regifter-office, expreffing and containing,, in 
^' cafe of fuch judgment, the names of the plain- 
" tiffs, and the names and additions therein of the. 
*^ defendants, the fums thereby recovered, and the 
^' time of the ligning thereof, and in cafe of fta- 
*' tutes and recognizances, exprefling and con-^. 
" taining the date of fuch ftatute or recognizance, 
" the names, and additions of the cognizors and 
*^ cognizees therein, and for what fums, and before * 
'^ whom the fame were acknowledged ; and that in 
" order to the making an entry of fuch memorials 
" of judgments, ftatutes, and recognizances as 
" aforef^d, the party and parties defiring the fame, 
".(hall produce to and leave with the f^id regifter, 
" or his deputy, to be filed in the faid public or 
" regifter office, a memorial of fuch judgment, 
X *' ftatute 



* ftatute or recognizance, figned by the propct 
^* officer, who fhali fign fuch judgment, or his fuc- 
** ceflbr in the fame office, or by the proper officer, 
" in whofe office fuch ftatute or recognizance (hall 
^ be inroUed, together with an affidavit fworn bc- 
" fore one of the judges at Weftminftcr, or a 
" mafter in Chancery, that fuch memorial was duly 
*^ figned by the officer, whofe name (hall appear to 
*^ be thereunto fct ; which memorial fuch refpec- 
'* tive officer is hereby required to give fuch plain- 
^^ tifF or plaintiffs, cognizee or cognizees, or his, 
** her or their executors or adminiftrators, or at- 
" torney, or any of them, he, (he or they, paying 
•* for the fame the fum of one Ihilling and no 
«* more." 

And there is a provifo in the aft, that " if any 
** judgment, ftatute or recognizance, be regiftered 
** in the faid regifter-office, within thirty days, 
*^ after the acknowledgment or figning thereof, 
** all the lands that the defendant or cognizor 
" had at the time of fuch acknowledgment or 
^ figning, (hall be bound thereby." 

But as it was found neceflary to enter and pub* 
li(h every charge and incumbrance upon the 
land ; fo was it reafonable, whenever thefe charges 
or incumbrances were fatisfied and paid off, that 
the difcharge or exoneration of the land Ihould 
allp be known, as its value and price thereby 
would vary much to a purchafer or incumbran- 
cer : for it frequently happens, that land is afFefted 
and incumbered by a deed, and the money or 
debt is difcharged, without the parties entering 
into any new deed or writing, and therefore the 
aft enafts, that " in cafe of mortgages, that Ihall 
" be inrolled in the faid regifter-office, purfuant 
•* to this aft, or whereof memorials have been or 
^ fliall be entered, purfuant to the faid aft made 
** in the fecond year of her prefent Majefty's reign'; 
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** and aMb in cafe of judgments, ftatutes and re^ 
*' cognizances, whereof nnemorials fliall be entered 
** in the faid regifter.office, purfuant to this aft 5 
*' if at any time afterwards, a certificate fhall be 
*• brought to the faid regifter or his deputy, figned 
** by the refpeftive mortgagors and mortgagees 
** in fuch mortgage, plaintiffs and defendants in 
*^ fuch judgment, cognizor or cognizees in fucli 
** ftatute or recognizance refpeftively, their refpec- 
** tive executors, adminiftrators or afligns, and at- 
" tefted by two witneffes, whereby it fhall appear, 
** that all monies due upon fuch mortgage, judg- 
*^ ment, ftatute or recognizance refpeftively, have 
*' been paid or fatisfied in difcharge thereof, which 
" witneffes (hall upon their oath, before the faid 
*' regifter or his deputy, (who are hereby refpcc- 
*^ tively impowered to adminifter fuch oath) prove 
" fuch monies to be fatisfied or paid accordingly, 
*^ and that they faw fuch certificate figned . by the 
** faid mortgagors and mortgagees, plaintiffs and 
'' defendants, cognizors and cognizees refpedtively, 
** their refpeftive executors, adminiftrators or af- 
*' figns J that then, and in every fuch cafe, the 
*^ faid regifter or his deputy, fhall make entry in 
** the margin of the faid regifter books, againft 
"the inrolment of fuch mortgage or regiftry of 
** the memorial thereof, and againft the regiftry 
" of fuch judgment, ftatute or recognizance re- 
" fpeftively, that fuch mortgage, judgment, fta- 
*' tute or recognizance refpeftively, was fatisfied 
*' and difcharged according to fuch certificate, to 
** which the fame entry fhall refer ; and fhall after 
'* file fuch certificate to remain upon record in the 
" faid regifter-office." 

There is one Angularity in this ad, that I can* 
not pafs over without fome obfervation; it enafts, 
that " all copies of th« inrolments thereof remain^ 
** ing on record in the faid regifter-office, fhall: be 
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*' allowed in all courts, where (uch bargains and 
" fales, or copies, (hall be produced to be as good 
" and fufficient evidence, as any bargains and fales 
** inroUed in any of the courts at Weftminfter, and 
** the copies of the inrolments thereof." This 
claufe, as well as the other amendments of the 
lecond and third of Ann, is introduced into the 
fixth of Ann, by which a regifter oflBce is efta- 
blifti^d in the eaft-riding of the county of York ; 
and yet within four years after that time, viz. in 
the tenth of Ann (tf), the legiflature found it iie- 
ceflary to pafs an exprefs law to make office copies 
of bargains and fales inroUed under the ftatute of 
Henry the Eighth, evidence. Such different afts 
upon the fame fubjeft, argue but little knowledge 
of the law, in the framers of the afts : for if the 
tenth of Ann were neceflary to be pafled, the co- 
pies of bargains and fales were not evidence in any 
court i and then this claufe of the fifth of Ann is 
abfolutely futile and abfurd ; for it does not abfo- 
lutcly make fuch copies evidence, but it only 
makes them as much evidence as other copies, which 
were not evidence at all ; and if copies of inrol- 
ments were evidence before the tenth of Ann, then 
is that ftatute nugatory and redundant and mif- 
chievous, by confining its efi^efts to one fort of in- 
rolled deeds, when it ought to have extended them 
to all ; for many forts of deeds befides bargains 
and fales, were inrolled by the common law, before 
the ftatute of Henry VIII. as they ftill may be. 

The preamble of the feventh of Queen Ann, for 
cftabliftiing a regifljy in the county of Middlefex, 
which is one and the fame in efFeft as in the three 
other regiftering afts, fpeaks fuch forcible language 
m fupport of an univerfal inrolment a6l, that I 
cannot pafs it by unnoticed {a). " Whereas by 

{fy 10 Arm, c. i8. {h) 7 Ann, c. 20. 
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( 65 3 

*' the diflFercnt and fecret ways of conveying lands, 
** tenements, and hereditaments, fuch, as are ill 
** difpofed, have it in their power to commit fraud, 
*' and frequentJy do fo, by means whereof feveral 
** perfons, who through many years induftry in 
** their trades and employments, and by great fru- 
** gality, have been enabled to purchafe lands, or 
" to lend monies on land fecurity, have been un- 
*' done in their purchafes and mortgages, by prior 
*' and fecret conveyances, and fraudulent incum- 
** brances ; and not only themfelves, but their 
^* whole families thereby utterly ruined.'* * 

Who will ferioufly admit even the poffibility of 
fuch evils, and deny that a remedy ought to be 
applied to them? And who will hefitatc to anfwer 
this obvious queftion? When land is brought to 
market, fhould there exift a poffibility of its being 
clogged with hidden charges and fecret incum- 
brances ? Befides the alterations or improvements 
already mentioned, introduced into the regiftering 
afts by the fixth of Ann (all of which are incorpo- 
rated by that aft into the firft regiftering aft for 
the weft-riding) there is one other, which is intro- 
duced by that aft into all the three afts for the 
three feveral ridings for the county of York, but 
which never was introduced into that for the county 
of Middlefcx -, I do not in faft fee that it hath any 
immediate conneftion with the regiftry or inrol- 
ment, any more than altering a form of pleading, 
has with recording a verdift or judgment (a) J* 
^^ And be it further enafted by the authority afore- 
" faid, that in all deeds of bargain and iale here- 
" after inroUed, in purfuance of this aft, whereby 
** any eftate of inheritance in fee-fimple is limited 
*' to the bargainee and his heirs, the words Grant, 
<' Bargain^ and Sale, fhall amount to, and be con« 

(tf) 6 Ann, c. 35. fed. 30. 
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** ilrued and adjudged in all courts of judicature 

** to be exprefs covenants to the bargainee, his 

/' heirs and afligns, from the bargainor, for himfelf^ 

" his heirs, executors and adminiftrators, that the 

" bargainor, notwithftanding any ^ft done by him, 

*' was at the time of the execution of fuch deed 

** feifed of the hereditaments and premiffes thereby 

" granted, bargained and fold, of an indefeafible 

" eftate in fee fimplc, free from all incumbrances 

*' (rents and fervices due to the lord of the fee 

" only excepted) and for quiet enjoyment thereof, 

** againft the bargainor, his heirs and afligns, and 

*' all claiming under him, and alfo for further 

" afllirance thereof to be made by the bargainor, 

** his heirs and afligns, and all claiming under him, 

*^ unlcfs the fame ftiall be reftrained and limited 

" by exprefs particular words contained in fuch 

•* deed; and that the bargainee, his heirs, executors, 

*^ adminiftrators and afligns refpeftively, fhall and 

" may in any aft ion to be brought, aflign a breach 

*' or breaches thereupon, as they might do in cafe 

" fuch covenants were exprefsly inferted in fuch 

•* bargain and fale." 

This idea, Iprefume, was borrowed from Sir 
Matthew Hale, who in the before-mentioned pam- 
phlet (p. 37) fays, <* that to prevent the length of 
^' covenants in deeds, there be thought of certain 
" words, that may carry in them theftrength of co- 
" venants or warranties ; as for inftance (dedi, or 
«« give) to include a warranty and covenant againft 
** all men, and alfo for further aflurances -, (grant) 
" to include a warranty and covenant againft the 
*^ party and all claiming under him, and for fur- 
^* ther afllirances for feven years j (deliver) to in- 
•* elude a warranty and covenant againft the party 
\\ and his anceftors and all claiming under them, 
*' and for further aflurances within feven years; 
'^ and divers inftances of this kind might be con- 

/' tinued 
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** tinued by Ihort words to include large fen* 
" tences(^). 

Certain it is, that the prefent mode of convey- 
ancing is more formal and prolix, than is neceflary 
to give efFeft to a deed. The nicety and extreme 
caution of fome, the diffidence of others, and fear 
to omit any thing, that they can fuppofe will be 
binding in a deed, and perhaps the lucrative views 
of others, in extending conveyances with their 
wifhes or love of gain, are the unjuftifiable and 
unfatisfaftory reafons for keeping on foot this 
formal prolixity in modern conveyances. But 
when we refleft, that every man is entitled to draw 
his own deeds and wills, and that he may ufe what- 
ever words and terms he pleafes to exprefs his own 
meaning and intentions, and that each deed and 
will differs one from the other, it will not be found 
feafible to reduce conveyances, like certain writs 
and procelTes, to a fixed form of words, terms, and 
fentences. I (hall fay no more upon this fubjeft, 
as it is not conne6ked with the notoriety of deeds 
and muniments touching the title of lands : but if 
hereafter any innovation fhould be attempted to be 
introduced into the praftice of conveyancing, it 
furely ought to be fubmitted in a full and icompre- 
henfive view to the legiflature, that they may a6t 
therein as in their wifdom fhall feem proper. 

The lafl regiflering aft, which is the eighth of 
Geo. the ad, by which a regifter office was erefted 
and eftablifhed in the north-riding of the county 
of York, has no further improved upon any of the 
former regiftering afts, than .by expreffing a fenfc 
of the inefficient method of entering memorials in 
that inept, mutilated, and ineflfeftual manner pre- 
fcribed by that aft, as well as by the three other 

(a) The word grant implies 9, general war^nty ; Crdcc 
Ja. 234. Hil. 7. Jac. 
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rcglftering a6ts : it gives licence to inrol deeds and 
wills at large, inftead of regiftering them in the 
manner before mentioned. It was rightly judged, 
that if a repofitory was once eftablilhed for the me- 
morials of deeds, it ought to be a complete con- 
fcrvatory of men's titles to their eftates. For this 
end, the purport of every deed fhould be known, 
but by a memorial, the purport of no deed can be 
known. 

(a) ^' And whereas deeds have been often de- 
*' ftroyed by fire and other accidents, be it further 
*' enafted by the authority aforcfaid, that from 
*^ and after the faid 29th day of September 1736, 
*^ any perfon or perfons having or claiming title to 
*^ any honors, manors, lands, tenements or he- 
*^ reditaments, in the faid north-riding, may re- 
" gifter at full length in the faid regifter-office, all 
^' and every or any the deeds, writings, wills or 
*' conveyances, by or under which, fuch title (hall 
" be claimed, and which fliall be made and exe- 
*^ cuted, or figned and publifhed, and in the cafe 
** of wflls, where the dcvifor or teftatrix fliall die 
" after the faid 29th day of September in the year 
" of our Lord 1736 ; and the faid regifter or his 
** deputy is hereby authorized to enter and inrol 
" all fuch deeds, writings, wills and conveyances, 
*' as fliall be fo brought to be regiftered at full 
^* length, by ingrofling them in parchment books ; 
** and the faid regifter or his deputy fliall, in the 
** margin of every fuch entry and inrolment, men- 
•* tion the time of fuch entry and inrolment, and 
'** fliall indorfe and fign a certificate on fuch deed, 
•• conveyance, or will, in manner, as is by this aft 
*' direfted, where a memorial is entered, and fliall 
*** fafely keep all and every the books, wherein fuch 
*' entries and inrolments fliall be made in the faid 

{a) S.Gco, 2. c. 6. fea aa: 
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** public office, there to remain upon record; and 
** all copies of fuch entries and inrolments of fuch 
*' deeds, writings, wills and conveyances, fo re- 
*' giftered at full length, and which copies fhall be 
" figned by the faid regifter or his deputy, and 
** attefted by two or more witnefles, fhall be al- 
" lowed in all courts of record to be good and fuf- 
** ficient evidence of fuch deeds, writings, wills or 
*^ conveyances, fo regiftered and deftroyed by fire 
** or other accident," 

Can any thing be more unmanly and frivolous, 
than for the framers of fo important an aft of 
parliament, to acknowledge themfelves thus pub- 
licly fenfible of a moft material defeft in the fyf- 
tem of regiftering, and to point out the remedy, 
but leave it only optional, as if they were fearful 
of enjoining and compelling the means, which 
would be efFeftually remedial of the evil felt and 
complained of? 

To the end a remedy may be complete, it muft 
be commenfurate with the evil. Where then the 
evil confifts in the poflibility of a land;:^wner'$ 
fupprefling or falfifying his title, the^ remedy, to 
be commenfurate with the evil, Ihoufd take away 
this poflibility s which nothing, that is not univer- 
fally coercive, can effed. B]f the regilVering afts, 
the entering the memorial of a deed is merely 
voluntary and optional ; it neither gives nor takes 
away validity, it only fecures in fome cafes a pri- 
.ority amdngft different incumbrancers, 

The Confequences of a Deed not regiftered. 

To fhew the confequences and efFefts of thefe 
afts in a ftronger light, we will fuppofe that a land- 
owner in the wefl-riding of the county of York, 
having an unincumbered landed property, fettles k 
upon, his family And dies. The deed, though ncjt 

F 3 regiftered. 
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rcgiftercd, is to all intents and purpofcs valid 
againft all mankind, except againft a purchafer or 
mortgagee j and I fuppofc none fuch. His fon 
takes under this fettlemcnt an eftate in tail male ; 
but finding it not regifterr d, keeps it in his own pof- 
feflfion ; fells the land, and dies without iffue. His 
brother is, under the fettlement, the next remain- 
der man in tail male. Is it, or fhould it be deter- 
mined by law, that the negleft of the fettler, 
which could not afterwards be reftified or fupplied, 
ihall have the efFeft of extinguilhing the entail and 
barring the remainder man, who by the law ought 
only to be barred by the formality and notoriety 
of a fine or common recovery ? If fo, it would 
encourage and fupport the grofleft fraud, de- 
ceit and impofition. So much I fuppofe, if the 
deed cifcajing t^ie entail be not regiftcred, 

fbe Confequences of a Deed regifiered* 

K I may be admitted freely to difcuft thefe afts 
of parliament, it muft be allowed, that if a me- 
morial of fuch a deed be regiftered according to 
the direftions and in ftrid compliance with every 
requifition of the regiftering afts, the confufion, 
inconveniency and injufticc, which might arifc to 
all parties concerned in it, would be infinitely 
greater by the regiftering of it, than if it had not 
been regiftered. 

My nonprofeflional readers will excufe my run- 
ping into detail, in order the better to expofe my 
reafoning to a conclufive judgment. I will fuppofe 
an indenture of three parts made between the land- 
owner of the firft part, his intended wife of the 
fecond part, and one or more truftees of the third 
part 5 by which he fettles his eftate on himfelf and 
intended wife for life fucccflively, with a provi- 
|ion for younger children^ with reinaindcr to the 

firft 
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firft and other fons of the marriage in tail male, 
remainder to the firft and other fons of the fettler 
by any other woman in tail male, remainder to 
the firft and other daughter and daughters of the 
marriage, remainder to the fettler's brother for life, 
remainder to his firft and other fon and fons in 
tail male, remainder to the fettler in fee ; with 
powers to the two tenants for life of charging 
the lands with portions for their younger children, 
and of jointuring their wives, and with other pow- 
ers of fale, exchange, leafing, and of revocation 
and new appointment by the fettler. This deed 
being drawn, a memorial thereof is alfo prepared 
and executed at one and the fame time with the 
deed. This memorial, according to the a6t, is 
under the hand and feal of the grantor or fettler, at- 
tefted by two witneflfes to the execution of the deed 
of fettlement, and the execution thereof is proved 
by the oath of one of fuch attefting witneflfes. This 
memorial contains and fets forth the date of the 
deed, and the exaft defcription of the parties to 
it, and the names and places of abode of the wit- 
neflfes to the execution of it by the party, who figns 
and feals the memorial, and fuch of the parcels 
as lie in the diftrift fubjeft to the regiftry. And 
when fuch memorial Ihall have been entered, and 
a certificate indorfed upon the deed, mentioning 
the certain day, hour and time, on which fuch me- 
morial is fo entered and regiftered, and exprefllng 
alfo in what book, page and number, the fame is 
entered, fhall have been figned by the regifter or 
his deputy, fuch indorfed certificate ftiall be taken 
and allowed as evidence of the regiftry in every 
court of record. Here then is a deed regiftered 
in every particular, according to the requifitions 
of the aft of parliament. Let us attend to its, 
cflfefts. 
As it is regiftered according to the aft, it is 
»F 4 good 
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good and valid againft all mankind, even againft 
purchafers and mortgagees, to whom the memorial, 
as we have fcen, is complete notice of any prior 
incumbrance created by that deed,at leaft to every 
one, who has feen or is informed of the memorial. 
But a perfon of the moft ordinary underftanding, 
will naturally aft, if a memorial ought to be, or 
in faft can be notice of what it does not difclofe 
nor mention. I fuppofe then an intended pur- 
chafer of a part of this eftate, upon an advertife- 
ment for fale, by the owner (who by the fettlement 
is tenant for life only) fearches the regifter, and 
finds the above-ftated memorial ; and from what- 
ever appears upon the face of it, he cannot tell 
whether it be the memorial of a marriage fettle- 
ment, an affignment of mortgage, annuity deed, 
or, in fhort, what is the nature, purport and ef- 
feft of the deed. The tenant for life undertakes 
to fell in fee-fimple ; the fettlement is loft, mif- 
laid, or depofited perhaps with a mortgagee or 
lender of money, charged under the powers of the 
fettlement itfelf. And in this latter cafe, the 
' mortgagee may even in a court of equity rcfufe to 
difcover his title deeds, upon this ground, that a 
third perfon may find out a flaw in them, {a) It 
is afferted, that the deed in queftion was merely a 
fettlement of jointure upon the wife, who is 
dead, and of the land upon the iffue male of the 
marriage, with the immediate reverfion in fee to 
the fettler, who never had iffue male, but has iffue 
female, viz. three daughters : their provifion he 
further afferts to be the fortune of their mother, 
vefted in the funds. The purchafer completes his 
purchafe of a part of thefe lands, pays his mo^ 
ney, and enters. The father goes abroad, and dies 
ouf of the kingdom. One of the daughters pro- 

{a) Senhoufe v. Earlc, 2 Vez. 450. Parrot v. Bellard, 2 
Ch. Ca. 73.— Ibid 135. i Vcrn. 27. 
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cures the original fcttkment, and they enter upon 
the purchafer, who certainly cannot maintain his 
title. For the deed, under which the daughters 
claim an eftate tail, would have been a nullity 
againft the purchafer, if it had not been regiftered ; 
but having been regiftered, and he having feen or 
been informed of the contents of the nnemorial, it 
is valid and conclufive againft him, and be is pre-^ 
fumed in law to have been a purchafer with full 
notice and knowledge of an eftate tail prior to liis 
own title : and this knowledge he is prefumed ta 
have acquired through the medium of an aft of 
law, intended undoubtedly to clear, manifeft and 
eftablifti the right and title of the lands, in the 
purchafe of which he has inverted his money. 

The Mi/chief of the regijtering ASls. 

Innumerable cafes within the line of frequent 
occurrences might be ftated, to Ihew the mifchie- 
vous confequences and abfurdity of thefe afts. 
Why does the non-regiftry of a deed or will render 
it null and void againft a purchafer or mortgagee ? 
But becaufe, if not regiftered, it is prefumed, that 
the eftates and incumbrances created by them 
may be fupprefled from his knowledge, and there- 
fore that his title might afterwards be impeached 
and defeated by the prior incumbrancer, or taker 
under the valid deed. Why then ftiould the re- 
giftering of the deed prevent this efFeft ? But be- 
caufe the purchafer or mortgagee is fuppofcd to 
take his purchafe or fecurity with his eyes open, 
and with notice from the fuppofed notoriety of all 
prior charges by the memorial. And we have feen, 
that this fuppofcd aft of notoriety, does not even 
mention the confideration of the deed; that is, 
whether it be a mortgage in fee or for years, whe- 
ther it be for {^. 50Q or £, 10,000, whether there 
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be any limitations or powers of charging, felling, 
leafing or other powers, or whether there are aiiy 
fliifting ufes, claufes or provifbes, contained in the 
deed, to affe£t the land. 

It is uncontrovertibly obvious, that if a deed be 
intended to convey notice of a prior charge to a 
purchafer or mortgagee, it muft eflentially give 
him certain and complete intelligence, to what ex- 
tent the deed does a6hially affed: the land : for 
in purchafing or taking it in mortgage, he takes it 
liable and fubjeft to all the limitations, trufts, 
powers, provisoes, charges, conditions and cove- 
nants contained in the deed; of which, by the me- 
morial, he is prefumed to have notice; but by 
which he could not polfibly acquire any aftual or 
real knowledge, intelligence, or information of 
them. 

I have hitherto fpoken of the knowledge, that is 
fuppreffed, or is not difclofed by the memorial -, 
I muft now fpeak of that, which is acquired by it : 
;and I fpeak from experience. The mere know- 
ledge of lands having been affcfted by a deed ge- 
nerally, is an endlefs fource of unanfwerable diffi- 
culties, doubts ^nd objeftions, in clearing a title : 
and every praftitioner muft often have experienced 
the truth of what Sir Matthew Hale foretold, long 
before any of the regiftering afts were paffed (a)^ 
*^ There muft be inrolled at leaft fo much of 
*' the deed or evidence, that concerns, firft, par- 
*' ties, grantor and grantee ; fecondly, the things 
** granted; thirdly, the eftate granted; fourthly, 
*' all thofe parts of the deed or evidence, that 
*^ have any influence upon the eftate, as, rent re- 
^' ferved, conditions, powers, of revocation, of al- 
** teration, of leafuig, the trufts, &c. and thofe< 

[a) The afor^faid treatife of regiftering deeds and wills* 
p. 
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^* Other things, which have an infkience upon the 
** eftate : and without all this done, and truly done, 
^* the purchafer or lender is as much in the dark as 
^' before, and cheated under the credit of a public 
*^ ofRce eredted to prevent it." 

The regiftering adts, though well meant, and in- 
tended to produce the happicft effedts, were unfor- 
tunately framed and penned by perfons, who muft 
have been grofsly ignorant of, or wholly inatten- 
tive to the firft principles of conveyancing. For 
the rudcft novice in that art fhould be fenfible, that 
no memorial or entry of a deed could benefit a 
purchafer or mortgagee, which did not difclofe 
fome knowledge of the title to the lands fold or 
mortgaged -, and that a general confuted affurance, 
that fomething had been done to afFeft the land, 
without any fpecification of the fadt, muft enfure 
an infinity of doubt, fufpicion, perplexity and in- 
conveniency, to every purchafer aijd mortg;agee, 

J Rcgifiry ought to he a Conjervatory of MerCs 
"Title Deeds. 

One obvious and very important advantage of 
deeds being regiftercd and preferved in a public 
repofitory, Ihould be the perpetuation of men's 
titles to their eftates, in cafe of the lofs or de- 
ftrudlion of their original deeds. It certainly tends 
much to fccure the title to an eftate, when fuch 
refort may be had to a fure fource of information : 
clfe why the repofitory of records in general, of 
fines and recoveries^ of ftatutes, of bargains and 
fales, and the probate and prefervation of wills ? 
In the earlicft adts of parliament, which have been 
pafled concerning the inrolment of titulary docu- 
ments, &c. we perceive that the legiflature enter- 
ed into the true Ipirit and intent of fuch repofito- 
ries or cppfcryaiBprica, that they inight anfwer the 
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double end of notoriety and perpetuation, and 
manifeftation and defence of the owner's right and 
tide to his lands (a). *• It is ordained and efta- 
•* bliihed^ that all the writs of covenants, &c. before 
*' that they be drawn out of the common bench by 
*' the chirographer, fliall be inroUed in a roll, to 
*• be of record, for ever to rem^n in the fafe cuf- 
** tody of the chief clerk of the common bench 
•' and his fucceflbrs, &c. to the intent that, if 
•* the notes in the cuftody of the chirographer,- or 
•' the fines be embefiled, a man may have recourfe 
<^ to the faid roll, to have execution thereof, as he 
** Ihould have, if the fines were not embefiled, 
« &c/' 

There can be no reaibning more juft, than from 
parity of circumftances. We fee by the 3 & 4 
Ed. 6. c. 4. concerning the grants and gifts by pa- 
tentees out of letters patent j that where a " partial 
" iale, transfer, demife or fettlement of an eftatc 
*' holden under a grant of the crown by letters pa- 
** tent, is made by the patentee ; any perfon claim- 
** ing either immediately under the original grant, 
** or by virtue of any fuch fale, transfer, demife 
*' or fetdement, made by the patentee, may, by 
•^ fiiewing forth an exemplification or conftat of the 
*^ inrolment, or even of fo much thereof, as fhall 
*' ferve for the matter in variance, make and con- 
*^ vey unto himfelf title by way of declaration, 
•' plaint, avowry, title, bar, or otherwife, againft 
*^ the crown and all other perfbns y which exempli- 
** fications (or copies) fhall be of the fame force 
^* and effeft, as the letters patent.'* 

In the prefent flourifhing ftate of commerce, 
and the neceflarily confequent circulation of pro- 
perty, cftates are conftantly undergoing fome par- 
tial change or afFedion; and I fee noreafon, whjr 

id) 5 Hen. 4. c. i4« 
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a purchafer of what has formerly been crown land,, 
ihould he enabled with more facility, dian any 
other purchafer, to make a good title to the land 
he purchafes. The reafon therefore, which indu- 
ced the legiflature, in the year 1549, to make this 
provifion for the fccurity of fome purchafcrs and 
claimants, is now, in the year 1789, fubmitted to 
the nation at large, for extending a fimilar provi- 
fion to all purchafers and claimants indifcrimi* 
nately : and this will be moft efficiently done by 
requiring every deed and will afFe&ing lands to be 
inroUed, and making office copies of fuch deeds 
evidence in all courts of jiifticc. 
. It certainly is for the mutual advantage of buyer 
and feiter, borrower and lender, that this confcrva- 
tory (hould be ufeful. It cannot be fb, if nothing 
be preferved in it, by which a tide can be known, 
much lefs perpetuated. This is the end and in- 
tent of legal afts being recorded ; and fuch is 
the efled of inroUing <iceds s the nature of wWch 
we are now to confider. 

. ^Of the Inrolment of 'Deeds by common Law. 

If it be true, as the late Judge Blackftone faid 
(^), that particular cuftoms are a branch of the 
unwritten (or common) laws of England ; but for 
reafons that have been now long forgotten, parti-^ 
cular counties, cities, towns, manors and lord- 
(hips, were very cariy indulged with the privilege 
of abiding by their own cuftoms, in contradi-> 
ftin^tion to the notioa at large ; which privilege i« 
confirmed to them by feveral afts of parliament : 
if it bean univerfal ufage and cuftom in every 
copyhold eftate throughout the nation, that every 
aft of alienation is done with notoriety and pub- 

{a) Bl. Com. fee. 3. p. 74. 

licity 
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Itcity within its own manor ; that throughout thtf 
manor of Taunton, every deed afFeding land be 
inrolled (a) ; if a deed inroUed within the city of 
London, acknowledged before the recorder and 
an alderman, and the woman examined, fhall bind 
as a fine at law, by reafon of the cuftom anciently 
ufed ; if the inrolment of deeds in corporate towns 
be confirmed by the ftatute of ufes (^) j may we 
not fairly infer, jhit it was the ancient ufage, cuf- 
tom or law, to make every deed afFefting land 
public and notorious, by inrolment or otherwife. 

We read in the 34 and 35 H. 8. c. 2a, " that 
*^ divers doubts, queftions and ambiguities, had 
^* arifen, whether the recoveries and deeds inrolled, 
'* which be in nature of fine, and whereupon wo- 
** men covert have been ufed to be examined, 
" taken, had or acknowledged, as well within 
** the city of London, as in many other cities^ 
*' boroughs and towns within the realm of Eng- 
" land, Ihould bind all fuch women covert, that 
** (hould happen to be examined upon the fame 
^^ recoveries or deeds inrolled." It is therefore 
cnafted, " That all recoveries, deeds inrolled, and 
•' releafes heretofore acknowledged and taken, or 
*^ at any time hereafter to be t^en and acknow- 
*^ ledged before the mayors, aldermen, recorders, 
*^ chamberlains, or other head ofiicer or officers, 
*' as well of the city of London, as of any other 
** city, borough, or town corporate, within the 
** realm of England, having power and authority 
*^ to take and receive the fame, according to the 
** laudable ufages and cuftoms of the faid cities, 
*^ boroughs, and towns ; and every of them ihall 
** be and remain of the like force, ftrepgth and 
" effeft/' &c, as before this ftatute:' 



{a) Brook /ait4 inrolled, pi. IC. 
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That the inrolment of deeds was very ancient, 
appears from many inftances in the books. The 
2:7th of H. 8. which requires every bargain and 
fale of lands for a pecuniary confideration to be 
inrolied within fix months after its date, did not 
introduce into ufage or law the inrolment of deeds $ 
but only enadted, that no fuch bargain and fale 
fliould be valid, unlels inrolied within the time be- 
fore limited. And this provifion by the 5th Eliz. 
c. 26. was extended to the courts of the counties 
palatine of Chefter, Lancafter, and Durham. It 
is obfervable, that not one of thofe ftatutes fays 
any thing of the acknowledgment of the deed by 
a party to it, before a judge or magiftrate ; for 
it is now generally underftood, that the neceflity 
of an acknowledgment was owing to the common 
law, which, as it would not admit the voluntary 
inrolment of a deed, even for fafe cuftody, without 
acknowledgment, much Icfs would it permit a' deed 
to be inrolied by virtue of this ftatute, without 
acknowledgment or fomething equivalent unto it r 
from thence it clearly follows, that inrolment ef 
deeds was hy common law. 

In a manufcript report of the cafe of Smartle 
V. Williams y Pafch. 6 William and Mary, by coun- 
fel in the caufe {a), it is faid the plaintiff, (not 
having the original deed, which was a mortgage 
for a term of 500 years) " gave in evidence a copy 
*^ of it inrolied in Chancery, upon acknowledg- 
*^ ment before a matter there ; and held, fer Cu^ 
^ riam, good evidence, being an acknowledgment 
** of the party \ and no difference between this and 
** a bargain and fale inrolied : for though the fta- 
** tute requires inrolment, yet it doth not make 
** the inrolment more evidence, than in the other 
** cafe 5 and inrolment of deeds was at common 
'' Ifiwr 

{a) Lev. 3. fee. 387. 

jicknoW' 
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jicknowledgment cf Deeds by common Law, 

Wc fee as early as in the 21ft year of Edward 
the 3d (tf), that a woman brought error to re- 
verie the inrolment of a deed of releafe made by 
her hufband and herfelf of aU her right in certain 
lands, and afligned for error, that the Court had 
inrolled the deed by her acknowledgment, who 
was then covert, whereas they had not power to 
examine her widiout writ : and in the {b) 44th of 
the fame king, the lord of Tiptoft came into 
court, to have a deed of feoffment to the lord 
Walter Huet inrolled ; and the Court finding on 
examination, that livery had not been made, would 
not permit it to be in^'Olled till that was done. In 
this cafe we even fee, that, to the notoriety of 
livery and feifin, they fuperadded that of inrol- 
ment, where land was paffed by deed. In the (r) 
7th of Edward 4th, one came to Littleton {d\ and 
** prayed an obligation might be inrolled : Little- 
*^ ton examined him, aS to his knowledge of the 
*' contents and his age, telling him, if it was in- 
^ rolled, he could not deny the deed, or fay that 
*^ he was not of age, or that it was made by du- 
^* refs : but he agreeing to the inrolment, it was 
*' inrolled." In this inftance, the inrolment was 
not of a deed pafTing land, but only of a bond, 
which now the law does not require to be inrolled- 
And yet a recognizance muft be inrolled j for the 
acknowledgment of it before a judge gives it the 
force of a record^ though the inrolment of it be 
heceffary for the teftification and perpetuating of 

{a) Br. f/iits inroileJ, pi. 3. 
(^) Br. ibid§m. 
(c) ^r. ibid, pi. II. 

\d) It appears, from Dugdale, that Littleton was a jvtAg^ 
of the common pleas in the 6th year of £dw^ the 4th. 

it. 
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It {a). Statutes merchant and of the ftaple are holden 
to be efFcchial againft executors without inrohnent t 
but againft purchafers of the conufor's land, they 
are not of force, unlefs inrolled within three months 
from their date, (i) And Lord Coke, 2 Inft. 673, 
fays, '' A deed acknowledged by hufband and wife 
^' Ihall iy the common law be inrolled only for 
*' him, and if inrolled for both it binds her not ;" 
and gives the reafon before mentioned, " that 
" none have power to examine her without writ." 

I think I need fay nothing more to prove, that 
the common law of this country authorifes and 
warrants the inrolment of deeds. There cannot, 
however, be any higher authority to prove this po- 
fition, than an a6l of parliament paffed in the 6th 
year of Richard II. c. 4. which is above four hundred 
years ago, viz. in the year 1382. This ftatutc en- 
ad:s, that all deeds inrolled, which had been deftroy- 
ed in the then late infurreftion, being exemplifiedj 
Ihould have the! force and eflfeft of the originals. 
It is to be obferved, that the ftatute fpeaks of a gene- 
ral ufage and cuttom, not of a rare fcarce pra<?tfce ; 
it fays, all inrolments of deeds and other muniments 
inrolled in any of the four courts of record -^^ in fomc 
of which, it is more than probable^ that the great- 
eft part, if not all deeds affeding the titles of 
lands were in thofe days inroUedl' 

It would admit of much argument, though of 
no important confequence, to difcufs the point, 
whether the common law did or did not require 
the inrolment of every deed, and how, in procefs ' 
of time, this requifition became relaxed, or the 
ufage difpenfed with. It is fufficicntly evident, 
from the inftances adduced, that the principles ancj 
reafons, upon which the common law either re^ 



.(^) Hob. 196. Hall V. Winchfield. 
\b) Went, /of Executors, 159. 



quired 



[ 8^ 3 

quired or allowed of the inrolment of deeds, are 
fuch as evince, in die prefent day, the necefiary 
exigency of an univerfal inrolment. 

Of the Inrolmeni of Deeds by Statute. 

Sir M. Hale fays, that {a) " it was the great 
'* defign of the ftatute of ayth H. 8, to have 
^ brought about that method of aflurance ; and if 
" it had been purfued, it had before this time been 
** brought to great perfcftion, and done much of 
" that good, which is now intended by it/' 

We have already faid fo much about this fta- 
tute, that it will be ufelels to repeat the reafons of 
its having palTed into a law, or of the effcdb of 
that law. 

EffeSis of inr oiling Deeds. 

* There are feme efFefts to be found in the 
books produced by the inrolment of deeds, which 
I have not as yet noticed; for inftance, (^) " a 
*' deed to lead the ufes of a fine of the eftate of 
*' the wife ; the mafter of the Rolls was againft ad- 
*' mitting a copy of the inrolment, and made a 
" diftinftion that the inrolment of a bargain and 
*^ Jale (by ftatute) is a record, but a deed for fafe. 
" cuftody might be faid to be recorded : yet on an 
" iffue direftcd by lord keeper, the chief jufticc 
*^ admitted it in evidence/' And in the before- 
mentioned cafe oi Smartle y. Williams ^ (3 Lev. 
387) on a trial at bar, " a copy of a mortgage- 
** deed" (which was not a bargain and fale accord- 
ing to the ftatute) " was admitted, and the Court 
*'md the acknowledgment binds the party and 
*' all claiming under him." 

{a) Sir M. Hale'« traft on the benefit of regiflcring dccd»n 
p. 36. 

\h) % Vcrn. 471. S9'* 

I caur 
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1 Cannot kere Forbear repeating an obfefvationi 
which I before made, thit the fubjeft of thcfc 
flieets had never been thoroughly inveftigated, ma- 
turely confidered, nor fettled in any regular con- 
fiftency. From the precedents that I have quoted> 
it not only appears, that a copy of a bargain and 
fale inroUed according to the ftatute of Henry 
VIII. hut even of any other deed inrolled, whether 
' for fafe cuftody or otherwife, may be produced in 
evidence : but if this were fuch pofitive and certain 
law, whence then arofe the neceflity of pafling the 
before-mentioned aft of the fixth of Richard IL 
for if ofBce copies were evidence of deeds inrolled, 
why needed they to be exemplified under the great 
feal to make them evidence ? And again, much 
nearer to our own days, the following part of the 
tenth of Queen Ann, c. 18. fee. 3. muft either 
prove, the law to be otherwife, or it is perfeftly 
ufelefs and redundant: " and for fupplying a fail- 
" ure in pleading or deriving the title to lands, 
*' tenements or hereditaments, conveyed by deeds 
'^ of bargain and fale, indented and inrolled ac- 
*' cording^to the ftatute made in the twenty-feventh 
" year of the reign of King Henry VIII. for in* 
^* rolment of bargains and fales, where thq original 
** indentures of bargain and fale to be Ihewed forth 
*^ or produced, are wanting, which often happens, 
*^ efpecially where divers lands, tenements or here- 
" ditaments are comprized in the fame indenture, 
*^ and afterwards derived to feveral perfons: Be it 
** further enafted by the authority aforefaid, that 
** wherein any declaration, avowry, bar, replication 
*^ or other pleading whatfoever, any fuch indenture 
** of bargain and fale inrolled, ftiall be pleaded 
** with a profert in curiae or offer to produce the 
" fame, the perfon or perfons fo pleading, flxall 
" and may produce and (hew forth, and be fuf- 
**• fered and allowed to produce and Ihew forth, 
. G 2 '^bjr 
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*^ by the authority of this aft, to anfwer fuch pro-' 
'' ferty as well againft her Majefty, her heirs and 
** fucceflbrs, as againft any other perfon or perfons, 
*' a copy of the inrolnient of fuch bargain and 
*' fale, and fuch copy examined with the inrol- 
^' ment, and figned by the proper officer, having 
*' the cuftody of fuch inrolment, and proved upon 
*' oath to be a true copy, fo examined and figned, 
*' Ihall be of the fame forjce and effedl, to all in^ 
*' tents and conftruftions of law, as the faid in- 
*' dentures of bargain and fale were and fhould 
" be of, if the fame were in fuch cafe produced 
*' and fhewn forth." 

To follow up the obfervation ; wc muft not for- 
get that it is holden, that the acknowledgment binds 
the party acknowledging^ and all claiming under him z 
and yet it is faid in {a) Taylor v. Jones, "If two 
^' are parties to a deed, and one acknowledges it 
*' before a judge, it binds th^ other; and if a 
'* man lives in New England, and would pafs land 
*^ lere, they joui a nominal party with him in the 
^' deed, who ac^cnowledge^, and it binds." Now, 
if we do but refleft one moment upon the reafon, 
nature and effeft of an inrolment, we fhall find, 
that the acknowledgment, which is the warrant to 
;he officer to inrol the deed, is nothing more nor 
lefs, than an avowal by the granting party, that 
the deed whith he has executed is his own aft and 
deed -, and that he thus folemnly defires it may be 
from thenceforth rendered notorious, and perpe- 
tuated as a record of the court, for the purpofe 
of manifefting, maintaining and eftablifhing the 
title. Now, what can fo ftrongly infult common 
fenfe (and what elfe (hould all law and equity 
fpring from or be reduced to) as to be taught, 

{a) \ Salk. 270. 

that 
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that the {a) inrolment of a deed is to no other fur- 
fojcy hut that the farty Jhall not deny it afterwards ; 
and that the acknowledgment of a mere nominal 
party, who in faft is neither grantor nor gi-antee, 
jball hindj and make the inrolment valid : for to 
what good, or even mifchievous purpofe Ihall a 
mer^ nominal party deny a deed ? 

Again it is holden, {b) that againjt a deed inrol- 
led, a man may plead infancy, although none can 
plead non eft faSu^ -, and yet why ftiould the 
acknowledgment by a mere nominal party, or by 
a grantee, prevent the grantor, (whom I fuppofe 
totally ignorant of the acknowledgment and fubfe- 
quent inrolment) from pleading non eft faEtum^ af- 
ter fuch inrolmient, more than if the deed had not 
been inroUed ? After fuch glaring inconfiftencies, 
it would be too abfurd to deny, that the law ought 
to be amended and improved. 

Before I entirely quit this fuWeft, it will not be 
improper to call the attention of my readers to the 
inattention and ignorance of parliament "concerning 
the law of inrolment. The aid Jam. I. c. 26, 
after reciting, *' that many lewd perfons of bafe 
^' condition, ufed t9 acknowledge deeds in the 
*' name of others, not privy nor confenting to 
^* the fame, which hath and daily doth turn to the 
*' great charge, trouble and undoing of many of 
'^ the good fubjefts of this kingdom, and rather 
'^ for that there is no remedy in law to reform 
" thefe and the like abufes ;" enafts, '^ That all 
** perfon or perfons acknowledging or procuring 
*^ to be acknowledged, any deed or deeds inroUed 
** in the name of any other perfon or perfons not 
'^ privy or confenting to the fame, and being 
" thereof lawfully convifted or attainted, (hall be 

(fl) Viner. Iiurolm. E. 3, pag. 445. 
\b) z Lev. 65. Sir W. Pclham's cafe. 

G 3 ^^ adjudged. 
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*' adjudged^ eftccmed, and taken to be felons, 
*^ and fuflfer the pains of death/' &g. Now if, 
as we have feen, the acknowledgment binds the 
acknowledging party and all clainning under him, 
.and the inrolment binds only, when the deed hath 
been acknowledged, (even by a nominal party) 
I beg to be informed, what mifchicvous effefts can 
be produced by the acknowledgment of a deed in 
the name of another ferjon not privy nor cotj/enting 
to the fame : for it is evidenc, that fuch perfon is a 
ftranger to the deed, as well as to the inrolment of 
it, and therefore utterly incapable of giving or tak- 
ing away its validity and efFeft. It is then certain, 
that the framers of this aft, neither attended to 
nor underftoodthe nature, operation and effe6ls of 
acknowledging and inrolling deeds, &c« &c. 

Of the Inrolment of Roman Catholics Deeds. 

The next time the legiflature thought proper to 
interfere or pafs any law concerning the inrolipent 
of deeds, was upon the fpui: of the times j to 
anfwer a particular purpofc, and produce a parti- 
cular effeft. , This was to render notorious and 
public every aft and deed, by which a catholic 
pafled, altered or changed his landed property. 
For, by the ^d Geo. I. c. i8, it is enafted, " That 
*' from and after the twenty-ninth day of Septem- 
" bcr in the year 17 17, no manors, lands, tenements, 
^' hereditaments, or any intereft therein, or rent or 
*' profit thereout, fhall pafs, alter or change from 
*^ any papift or perfon profcffing the popifh reli- 
** gion, by any deed or will, except fuch deed 
*^ within fix months after the date, and (lich will 
** within fix months after the death of the teftator, 
*' be inrolled in one of the king's courts of record 
" at Weftminfteri or elfe within the fame county 
♦< or counties wherein the manors, lands and tene- 

«^ ments 
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'^ ments lie, by the cuftos rotulorum and two 
** juftices of the peace, and the clerk of tihe peace 
*^ of the fame county or counties, or two of them 
" at the leaft, whereof the clerk of the peace to 
** be one/' An aft almoft annually paffes, for al- 
lowing further time for inrolment of deeds and wills 
made byfapifts^ and for the relief of protejiant fur- 
chafers. As this aft of Geo. I. is of much uti- 
lity and importance in the profecution of my pre- 
fent refearches, I fliall premife fome general ob- 
fervations upon its nature, tendency and opera- 

' tion, before I enter into the legal effefts of it, with 
refpeft to the law of inrolment. 

This is one of the many penal laws now in force. 
againft the Roman catholic fubjefts of this coun- 
try. It is a penal law, becaufe it was intended to 
impofe a burthen upon the profeflbrs of that reli- 
gion, to which their fellow fubjefts were not li- 
able ; and to deter them in future from offences, of 
which they were then prefumed guilty. 

It is obvious, thkjt before a man can give title 
to another, he muft have a title himfelf : Nemo daty 

. quod non hahet. A man cannot have land himfelf, 
if he be by law incapacitated to have or to hold it. 
By our laws, there are but two methods of acquir- 
ing landed property in this country: one by de- 
fcent, when the law cafts the inheritance upon the 
heir at law, after the death of the'Unceftor j the other 
by purchafe, which includes every acquifition of 
land under a gift, deed or will. Now when this 
aft of the .3d Geo. I. paffed, the legiflature could 
not, or at leaft ought not, to have been ignorant 
of the nth and 12th of William III. c. 4, by 
which every perfon educated in the popifli religion, . 
or profeffing the fame, is abfolutely " difabled and 

' f ' made incapable to inherit or take by defcenty devifcy 
" or limitation in pojfejftony reverfion or remainder^ - 
** any lands, tenements or hereditaments within the 

G 4 kingdona 
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^' kingdom of England, dominion of Wales, and 
*' town of Berwick upon Tweed, and is alfo dij" 
*' aVied and made incapable to purcbafe either in bis 
^^ or ber own name^ or in the name of any otber per- 
*' Jon or perfonSi to bis or ber uje^ or in truji for bim 
^^ or bery any manors y lands or, profits out of lands ^ 
*' tenements^ rents, terms or hereditaments , within 
*' the kingdom of England, dominion of Wales, 
*' and town of Berwick upon Tweed, and that 
*' all and Jingulaf ejlates, terms, and any otber 
*^ interefts and profits wbatfoever out of lands, 
^ from and after the faid loth day of April 
*' (viz- 1700) made, Juffered or done to or for tbe 
*^ ufe or beboof of anyfucb perjon or perfons, or upon 
*' any truJi or confidtnce mediately or immediately to or 
^' for tbe benefit or relief of anyfucb perfon or perfons, 
^^ Jhall be utterly void and of none effe£l to all intents, 
*^ conftruSlions andpurpofes wbatfoever ^ 

Can words be more obvious, explicit, and con- 
clufivc ? If then a perfon educated in or profeffing 
the Roman catholic religion, can neither take land 
by defcent nor^purchafe, he cannot take it at all : 
if»he cannot take, he cannot holdi for prius eft 
habere quam tenere. An alien may take land by 
purchafe: but he cannot hold it, but for the bene- 
fit of the crown. If he . cannot have, he cannot 
give. How abfurd and repugnant then is it to 
enaft, that no deed nor devife of land by a Roman 
catholic, Ihall be good and valid, unlefs jnroUed 
within fix months : for the confequence evidently 
is, therefore, iffo inr oiled, it Jhall be good and valid. 
That this was the intent and fejife of the legifla- 
ture is fufficiently clear, from the conftant ufage of 
inroUing all fuch deeds and wills, which have often 
been controverted and eftablifhed as valid in the 
courts of law and equity. 

If this aft of 3d Geo. I* can operate at all, 11 
jnuft be by virtually repealing the nth and lath 
of WiL and the fires in London, in the year 1780, 

were 
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were very flagrant proofs, that the nth and 12th 
of Wil. Ill- till that time was generally underftood 
to be unrepealed and in full force. In the cafe of 
Pelham and Fletcher {a\ " a Papift afligned to a 
" proteftant for. a full confideration : an cjeftment 
^' was brought againft the affignee by a fubfequent 
*' mortgagee, who recovered by the difability of 
** the firft mortgagee, {b) All this appeared upon a 
*' bill brought in Chancery ; and my lord chanccl- 
*' lor was of opinion, that a mortgage to a fapift is 
*' void (c). But in tj^is cafe, the aflignment to 
*' the proteftant, and the trial in ejedment, were 
^* both before the 3d of Geo. I." (that is, the 
ftatute for inroUing the deeds of Papifts) *^ which 
" were it otherwise, would it feems have rnade 
" an alteration." And what other alteration, but 
by removing the difability of the papift, and con- 
' fequently virtually repealing the nth and lath 
Wil. III. by which the difability was created. 

^e InconJfften(y of theje two penal Laws. 

If we take a complex view of thcfe two adh, 
the reprefentation will be faithfully this : A papift, 
who, by the aft of Wil. can neither take land by 
defcent nor purchafey may, by the ad of Geo. I. 
give or devife it away by deed or will inrolled. 
What can more efficiently do away every effe6t 
of the ftatute of Wil. III. than the 3d of Geo. I. 
and all the fubfequent afts, by which the lands 
poflefled by Catholics are fubjefted to a double 
landtax, and to a regiftry, and are almoft annually 
afFefted by the a£l for allowing further time for 
inrolment of deeds and wills made by papijls^ and 
for the relief of ^proteftant pur chafers ? 

(«)* 3 New Abr. 709, Michaelmas 1729. 
\b) For being, as apapiil, difabled to take the land himfelf* 
he could not affign it to another, 
(f) Viner rccufant, 263. 

It 
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It is felf-evident, that lands which are poffeffed 
by a Catholic, muft have been taken by the pof- 
feflbr, cither by defcent or purchafe ; for there is 
no other mode of taking lands : and by the aft of 
Wil. III. he is made abfokitely incapable of taking 
lands by defcent or purchafe. Either therefore the 
aft of Geo. I. with every fubfequent annual aft ' 
relative to the fame fubjeft, is an abfolute nullity, 
as grounded upon an impoflible fuppofition, viz* 
that a Catholic could take land by defcent or purchafe y 
ftnce the pajftng of the a£l rf Wil. III. or thefe latter 
afts completely do away the efFefts of the aft of 
WiL III. by enabling papifts to take land by def- 
cent or purchafe. And I put thefe queftions im- 
partially to every man. Did the Roman Catholics 
obtain any relief by the repeal of that part of King 
William's aft ? In what could that relief confift, 
but in acquiring a capacity, which they had not 
before, of taking lands by defcent or purchafe ? It 
is one amidfl: many ftriking inftances of the blind 
and inconfiderate judgment of the public, when 
we throw our eyes back to the ferments and riots, 
that fet London in a blaze in the year 1780, mere- 
ly becaufe the legiOature had repealed in exprefs 
words, what had in faft been virtually repealed from 
the year 17 17. For by this aft of repeal paffed 
in the 20th year of his prefent Majefty, a Roman 
Catholic may now take land by defcent or pur- 
chafe, which he may fettle, charge, mortgage, fell 
or give away by deed or will inrolled : and by the 
3d Geo. I. he was enabled tp fettle, charge, 
mortgage, fell or give away his land, by deed or 
will inrolled ; which he could not do without taking 
the land : what then can a Roman Catholic do 
more under the exprefs repeal of that part of King 
William's aft by the 20th of his prefent Majefty, 
than he before, could under the virtual repeal of it 
by the 3d Geo. I. ? 

The inconfiftwcies of thefe penal ftatutes run to 

an 
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an extent exceeding all credibility. For will any 
man fuppofe it poflible, that the wifdom of theBri- 
tifli legiQature fhould declare ii} the fame fpirit and 
intention, and by written laws, meant to fubfift 
and be inforced together, and with a view and ex- 
prefs reference to each other (a), that a papift not 
having taken a particular oath prefcribed by the 
30th of Charles II. is rendered abfolutely inca- 
pable of taking land by defcent or purchafe (i) : 
and that every papift Ihall take this very oath at the 
age of twenty-one years or within fix months after 
his coming into pojfejjion of any lands or rents out of 
lands^ or (hall regifter the eftate into the fojfejjion of 
which he has come in the manner fpecified in the 
act, under the penalty of forfeiting the fee-fimple 
thereof; two thirds to the king, and one third to 
the Informer ? . Can folly and abfurdity be more 
glaring ? Firft to require an oath to be taken at 
the age of eighteen, and then to annex the inca- 
pacity of taking the land to the noncompliance with 
,that requifition; ahd afterwards to require the fame 
oath to be taken at the age of twenty-one, or fix 
months after a perfon comes into pofleffion of what 
he cannot take ; and to annex the forfeiture of that 
very land, which he cannot take, to the king and in- 
former, for his neglefting to regifter the fame after 
he has taken it. 

Inconveniences of the 3^ of Geo. /. 

The aft requires every deed and will to be in-^^ 
rolled \yithin fix months from the date thereof, but 
makes no provifion for either a deed or will execu- 
ted out of the nation, which frequently cannot by 
poffibility be inroUed within the time limited : it 
direfts the deed to be inroUed, yet it neither ex* 
preflcs whether it fliall be inroUed by acknowledge 

<«) u & 12th Wil. 3d, {i) 3 Geo, ift, 
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ircnt or Jiat, or whether a copy of the inrolment 
ihall be admitted in evidence. If cfFeft were to 
be. given to the aft of WiL III. by really incapaci- 
tating a Roman Catholic from taking lands by 
defcent or purchafej thefe latter confiderations 
could not affeft them : but they are of infinite 
confequence to proteftant purchafers ; for fup- 
pofing^ that under a deed or will executed by a ca- 
tholic owner of land at Bengal, a Proteftant fhouM 
become intitled, to the prejudice of the heir at 
law; would it not be a hard cafe on one hand, 
that an heir at law ftiould be difinherited by an in- 
ftrument, which under an exprefs aft of parliament 
is null and void; and on the other hand, that a 
purchafer Ihould be defeated in his rigHts, for the 
omiflion of a condition impofed by aft of parlia- 
ment, which it was impoflible to perform ? 

Uficonftitutional Hardjhif of the Third of George the 
Firji. 

An unprecedented hardfhip attends this aft, 
which muft upon confideration appear wholly un- 
eonftitutional ; for by it a man is compelled by a 
public aft recbrded in court, to avow and confefs 
himfelf guilty of a crime, which draws upon him 
the very extreme rigor of the law, in the penalties 
of premunire, outlawry, felony and treafonj to 
which every one knows, that the profeffion of the 
Roman catholic religion fubjcfts its votaries. The 
very acknowledgment of the neceflity of inroUing 
a deed under this ftatute is iffo fa£to an avow^ 
of a perfon*s being a Roman Catholic. Let us 
hear the language and doftrine of our courts upon 
this matter \d) : *^ A bill was brought, praying, 
" that defendant might difcover Whether I. S. 

(«) 3 New. Abr. 799, Trin. 12th G. 2. Smith v. Read. 
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*' (under whofe will the defendant claimed) was a 
'' papift or not. The defendant pleaded the ftatute 
\^ of the eleventh and twelfth William III. and the 
** Lord Chancellor was of opinion, that he was not 
*' obliged to difcover ; that there is no rule bctte^* 
*' cftabliflied, than, that a man jhall not he obliged 
" to an/wefj to what may JuhjeSt him to the penalty 
'^ of an aSt^f parliament J and there can be na doubt, 
" but this is a penal law inflifting difabilities or 
'^ incapacities. If a bill is brought againft the ^ 
" perfon for difcovery, whether he is a Papift or 
'^ not, he is not bound to difcover ; and where is 
" the difFprence between him and the perfon claini- 
" ing under him ? Befides, what fways with me 
" very much is the great inconvenience that would 
" follow, ftiould this ploa be difallowed j we Ihould 
" have nothing in this court but bills of difcovery, 
*^ whether fuch and fuch perfons were Papifts or 
" not, and nobody knows what confufion would 
-" follow, therefore the plea muft be allowed." Is 
It not ftrange, that whilft the courts held fuch 
doftrine, the Jegiflature fhould contrive, by a fide 
wind and indirect compulfion, to force a man to 
anfwer to what may fubjeil him to the penalty of an 
a£l of parliament ? And there is no doubt but this is 
a penal law. 

Further Inconveniences of the ^d of George I. 

Befi^ies the inconfiftencies and hardfhips of the 
aft, a very important inconveniency muft ever cer- 
tainly attend the execution of it. It certainly 
pafled to the end (as the preamble cxprelTds it) 
that the eftates of Papifts may be certainly known and 
difcovered. Should not- then the adt have pre- 
fcribed fome naethod of afcertaining this crime of 

})Opery, which renders a perfon incapable of taking 
and by defcent or purchafe ; or which requires the 
inrolment of all their deeds and wills, and have 

determinci^ 
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determiMd a time (at Icafl- after the. deaths of the 
parties) after which, the proof of this incapacity 
or requifition fhould be precluded? It will be- 
readily admitted, that the legiflature, by making 
known and di/covered the eftates of Papijtsj and by 
paffing annual afts for the relief of proteftant pur- 
chafers, never could have meant or intended to 
render the titles of Papifts (if a perfon unable to 
take land by defcent or purchafe can have title) to 
their lands dubious and uncertain. And it is clear 
to dcmonftration, that every tide muft be dubious 
and uncertain, which depends upon a condition or 
requifition, the neceffity of which is created by fta- 
tute, but of which no legal evidence can be pro- 
cured or produced. 

^fupfo/ed Cafe before the Repeal of any Part of the 
Ja of King William III. 

A conveyancer knows, that by one aft of par- 
liament a Papift is incapac'itated to take land either 
by defcent or purchafe ; and that by another aft, 
no deed nor will afFefting land made by a Papift 
is good, unlefs inrolled within fix months. An 
abftraft of a title is brought to him to perufe on 
behalf of a purchafer of a Papift 's land. The firft 
thing to be attended to is, how this faft (which is 
the ftigma guilt or crime of popery) can be 
proved or eftabliflied ; for upon that, the whole 
title hinges. The omiflion to inrol fome leading 
deed is ftated. How fhall a man after his death 
be proved not to have conformed to the eftablifhed 
church, or to have diffented from it ? And yet 
if a perlbn educated in or profeffing the popifh re- 
ligion, be incapable of taking by defcent or pur- 
chafe,* (and confequcntly of tranfmiting, limiting, 
or felling) ; or if the aft of William be rendered a 
nullity, by the virtual repeal of the 3d Geo* I. or 
if it lofe its efficacy from its own abfurdity or in- 
4 confiftency. 
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confiftency, or from the prefumption and tacit 
agreement of the nation coUeftively and indivi- 
dually J or if the deed or will of a Papift (who in 
fpite of that adt may have taken an eftatc by de- 
fcent or purchafe) be without inrolment an abfo^ 
lute nullity ; how can fuch a title be approved of? 
And if doubted, how can the ambiguity be done 
away ? For the conformity or nonconformity with 
the eftablifhed church in this c^fe creates the ca- 
pacity or incapacity to take, and the obligation or 
nonobligation to inrol ; upon which depends the 
validity or nullity of the deed, and confequently 
that of the title. 

It is a fubjeft of aftonifliment, notwithftanding 
the grofs, palpable and pointed contradiAion of 
thefe ads, how catholic landed properly has been 
preferved in the very few, who ftill profefs the 
tenets of that belief; and ftill more, how titles 
to mortgagees and purchafers have been daily 
made out, deduced through, and from perfons la- 
bouring under the iirft of all defefts in a title, viz. 
an abfolute incapacity to take land either by de- 
Icent or purchafe. 

Unintended EffeSs of repealing a Fart of King fFil^ 
Ham's A£l. 

We are more to commend the liberality, than 
admire the wifdom of the parliament, which re- 
pealed that part of the adt of King William, that 
difabled a Roman Catholic to take land by defcent 
or purchafe. In refolving to remove the incapa-. 
city, they had not the precaution to provide againft 
the inconfiftencies, which muft neceffarily attend 
a partial alteration of the law. There cannot t)c 
a doubt, but that the 3d of George I. is and was 
intended to be a penal law, and a hardlhip impofed 
upon the Roman Catholics; for the preamble 
ftates the reafon of its paffing, viz. " in order that 

''they 
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«* they may be deterred (if poffible) from the like 
•* offences for the futurt." It is well known, that 
the inrolment of deeds is attended with an expence 
for additional ftamps, for entering them on the 
rolls, and for the fees of office ; another rcafbn, 
why fuch deeds and wills by Catholics arc inroUed 
was and is " to render public and notorious the 
" ejiates of papijis'' Behold now the perverfion 
of all thefe ends ! A Proteftant purchafes land 
from a Papift, (and {a) now a Papift can take by 
defcent or purchafe, and therefore may fell :) the 
purchafe deed is to be inrolled ; the expence of a 
purchafe deed, without a Ipeclal contrary agree- 
ment, is always upon the purchafer ; the Proteftant 
then pays the expences, and the Proteftant's eftate 
is rendered public and notorious ; and thus what- 
ever hardfhip, expence or inconveniency, was in- 
tended to be^ impofed upon the Roman Catholic, 
Is in fa6t transferred from him to the Proteftant : 
and at prefent, as a Roman Catholic may legally 
purchafe, the deed, by which the Proteftant con- 
veys the land to him, needs not to be inrolled ; 
and the Catholic may take under fuch a deed, 
ciiJier without any fuch expence or notoriety of 
title, to which the proteftant purchafer is fubjeft. 

Experimental EffeSls of the ^d of George I. 

In whatever light we view this ftatute, there 
appear the moft cogent reafons for repealing it. 
It has however produced fome effefts, which form 
an experiment, how an univerfal inrolment aft 
would tend to fimplify and improve the law. 

If we may be permitted to drop the ideas of in- 
congruity and contradiftion, which I have before 
mentioned, refult from the ftatutes firft difabling, 
then virtually enabling Papifts to take land, and 

(«) 2oGcowIIL 
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laftly qualifying and admitting their pofftflion and 
feifin J we may argue from their poffcfling, pafling 
and changing their lands from the year 17 17 to 
the prefent day> in the fame manner, as if the nth 
and 1 2th of William had in fadt never been made. 
In this fuppolition, the title of a Roman Catholic 
to his land is ever mere fure, clear and certain 
from that period, than the title of aProteftantj 
knd thfe ftatute gives the obvious reafons for it^ 
viz. the Catholic's eftate is thereby (^) certainlj^ 
known and dif covered '^ and for this reafon have their 
lands in feveral inftances borne a higher price in 
the market, than thofe of their neighbours; nof 
will this be found unreafonable, when we refleft, 
that the eftablilhment of a regiftery with all its 
imperfcdlions and inconveniences, certainly raifes 
the value of land in the counties of York and 
Middlefex above the rate, at which land of a fimi- 
lar quality, will fell at in a neighbouring county^ 
and fecure a preference in landed fecurities given 
for money in thofe counties over others. The 
truth of this daily appears from the advcrtifemcnts 
for fales and loans in the newfpapers. 

The neceflary inference from thefe premifes i5j 
that by how much more clear the title of a land- 
owner is to his eftate, of fo much more value is it 
to a purchafer: and by how much more readily he 
can raife money upon it, of fo much more value is 
it to himfelf. The prices of land and of the funds 
muft always keep pace with each other, and by 
them the profperity and credit of the nation may 
be always afcertained. The difabling part of the 
iith and 12th of William is now exprefsly re- 
pealed by the 20th of his prefent Majefty 3 but till 
that had been done, it was whimfically unaccount- 
able to rcfleft, that one ftatutCj enadtcd as a penal 

(fl) Preamble of ift Geo. L f. «• 
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law againft the Roman Catholics, fhould have bcert 
in pradtice and in faft wholly difregarded, and ano- 
ther moft ftriftly obferved. For few, if any, per- 
fons ever thought of giving force to the aft of 
William, or of neglefting the requifition of jd 
of George I. (a). 

The Decijions of the Courts upon the All of King 

William. 

Having faid fo much of the inconfiftency and 
repugnancy of the two afts of Will. III. and Geo. I. 
it behoves me to prove my pofitions, by ihewing 
the decifions of the courts upon them. I do it 
with that ftibmiflion and deference, which is due to 
the authority of our fupreme courts : it muft be 
remembered at the fame time, that thefe decifions 
are, upon that part of an aft, which is now repeal- 
ed i and I quote them, with a view and intention 
of proving, that another aft ought to be repealed. 

He, who runs, may read the intent and meaning 
of the 4th feftion of i ith and lath Will. III. c. 4. 
*^ And be it alfo further enafted, by the authority 
*^ aforefaid, that from and after the nine and twen- 
" tieth day of September, which fhall be in the year 
** of our Lord one thoufand fcven hundred, if any 
•^ perfon educated in the popilh religion, or pro- 
*^ feffing the fame, fhall not, within fix months, af- 
«* ter he or fhe fhall attain the age of eighteen years, 
^ take the oaths of allegiance and fupremacy, and 
*^ alfo fubfcribe the declaration fet down and ex- 
** prelTed in an aft of parliament made in the 
** thirtieth year of the reign of the late King 

(a) I find tKts obfervation fan&ioned by Bifhop Bornet, in 
the Hiftory of his own Time, Vol. II. p. 229 ; where, after fet- 
ting forth' the inconfiftcnt feverity of this aft, he concludes in, 
thefe words, ** ^Q4hu a^ was not followed nor executed in any 
** fort:* 

*« Charles 
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*^ Charles IT. intituled, ^n alffor the more effeSIuat 
** frejerving the king^s per/on and government^ by 
•' difabling Papifts from Jiiting in either h$ufe of 
farliamenty to be by him or her made, repeated 
and fubfcribed in the courts df Chancery or 
King's Bench, or quarter feflions of the county, 
where fuch perfon fhall refide, every fuch perfon 
fhall, in refpeft of him or herfelf only, and not 
to or in refpeft of any of his or her heirs or po- 
fterity, be difabled and made incapable to inhe- 
rit, or take by defcent, devile or limitation, iri 
poffeflion, reverfion or remainder^ any lands, te- 
nements or hereditaments, withiq the kingdom 
of England, dominion of Wales, or town of Ber- 
wick upon Tweed : And that during the life of 
fuch perfon, or until he or fhc do take the iaid 
oaths, and make, repeat, and fubfcribe the faid 
declaration in manner as aforefaid, the next of 
his or her kindred, which (hall be a Proteftantj 
fhall h&ve and enjoy the faid lands, tenements 
and hereditaments, without being accountable 
for the profits hy him or her received during 
fuch enjoyment thereof, as aforefaid; but in cafd 
of any wilful wafte committed on the faid lands, 
tenements or hereditaments, by the perfon {o 
having or enjoying the fame, or any other by 
his or her licence or authority, the party difabled^ 
his or her executors and adminiftrators, fhall 
and may recover treble damages for the fame^ 
againft the perfon committing fuch \yafte, his or 
her executors or adminiftrators, by adlion of debt 
in any of his Majeftv's courts of record at Weft- 
minfler ; and that from and after the tenth day 
of April, which fhall be in the year of our Lord 
one thotrfand itvtxv hundred, , every Papift or 
perfon making ptofeflion of the popifh religion 
fhall be difabled, and is hereby made incapable 
to purchafe either in his or her own name, or in 
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'* the name of any other perfon or perfbns to ha 
*^ or her ufe, or in truft for him or her, any. manors, 
" lands, profits out of lands, tenements, rents, 
*^ terms or hereditaments, within the kingdom of 
** England, dominion of Wales, and town of Ber- 
" wick upon Tweed; and that all and Angular 
*' eftates, terms, and any other interefts or profits 
*' whatfoever out of lands, from and after the faid 
" tenth day of April, to be made, fufFered or done 
** to or for the ufe or behoof of any fuch perfon 
*^ or perlbns, or upon any truft or confidence, me- 
^* diately or immediately, to or for the benefit or 
•' relief of any fuch perfon or perfons, Ihall be ut- 
" terly void and of none efi^eft, to all intents, con- 
•' ftruftions and purpofes whatfoever." 

In confirmation of the obvious meaning and in- 
tent of this ftatute, which indubitably was to hin- 
der Roman Catholics from taking or poffefling 
landed property, it has been folemnly determined 
(^), that " the perfons who were eighteen years 
*' old at the time of making t!ve ftatute of Wil- 
*' liam III. are within the intent and meaning, 
*^ though out of the letter of the aft ; for it is re-> 
*' markable, that this claufe extends only to the cafe, 
*^ where the papift is under the age of eighteen 
" years at the time, that the lands come to him ; 
*' but where the papift is above eighteen years of 
" age when the land comes to him, he is utterly 
^' difablcd to take, and the eftate is void " (^). 
" Devifc to a papift, is a purchafe within this 
*' aft " (c) : and it is fetried, " that either a de- 
*^ vife or Settlement to a perfon prof^ffing the po- 
pifli religion of above eighteen years and fix 
months of age, is void, and the perfon not capa- 

faj 9 Mod. 35. Trin, 9. G. Carrick v. Errington, 
(^) Wm. Rep. 254. Trin. 1717. Vane v. Fletcher. 
(r) 9 Mod. 170. Roper v. Ritcliffc, in the Houfe of Lords. 

^ « blc 
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^ ble of taking: the aft intending utterly to difable 
^' the papift of that age to take any new acqui- 
^ fition, or what was noi his ancient inheritance^^ (a). 
The ftatute extends to trufts as well as legal eftates, 
and to a term of years, or even for fix months, as 
well as to a freehold or an inheritance, and " the 
** truft of a term is as much within the aft as the 
" legal intereft of a term (^)." 

It appears, that thefe decifions upon the incapa- 
city of a papift acquiring any land by purchafe 
either under a deed or will, are ftriftly confonant 
with the words, fpirit and meaning of the aft : but 
what judgment are we to form of the decifiona 
made upon the other words of the aft, be dijahled 
and made incapable to inherit y or take by defcenty de- 
vife or limitation in pojfejftony reverjion or remainder 
any landsy &c. ? The Angularity of thefe decifions 
will fcarcely be credited. 

To inherit or take by defcent is certainly to take 
by operation of law, and not by the aft of the 
party (^). *^ Lord Dover being poflefled of a 
** long term for years, made his will, and his lady, 
*^ who was a papift, executrix thereof. And it was 
'^ rcfolved by Lord Chancellor, that notwithftand- 
" ing the difabling aft of the nth and 12th of 
** Will. in. the term vefted abfolutely in her; and 
^^ this was not a purchafe within that aft. And 
*^ he faid, that a papift may be a tenant in dower 
*^ or by the curtefy; becaufe, in all thefe cafes, ic 
** is by operation of law, and not by the a5t of th$ 
*' partyy that the eftate comes to him." It re- 
quires feme flight knowledge of the law to per- 
ceive the diftinftion between an executor taking a, 
chattel intereft (fuch as is a term of years) as exe- 
cutor, and a perfon's taking the fame intereft under 

(^) 2 Wm. Rep. 4, 5. {h) 9 Mod, 192. 

(f) 3 New Ab. 799. cafe of Lord Dover's WilJ, and Vin. 
title Papift. 
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a devxfe or deed. Whatever a man inherit!? or 
takes by defcent, mull be a freehold and inheri- 
lance, not a chattel intercft or term for years. In 
a ftatute fo highly penal, the Court very humanely 
and liberally in this inftance, (if I may be allowed 
the expreflion) invented this cvafion of the feve- 
rity of the law : but why it (hould not adhere to the 
fpirit of the law, and go beyond its ftrift letter, 
in this inftance, as well as it did in declaring that 
perfons of eighteen years and a half old at the 
time of the making of the ftatute, were within the 
intent and meaning, though out of the letter of the 
law, I cannot command ingenuity enough to ac- 
count for. Common fenfe tells us, that die intent 
and meaning of the aft was certainly to prevent a 
papift from acquiring any intereft even for one 
year in land : and fliall it be ferioufly prefumed, 
that a proteftant, poflefled of a leafehold eftate 
worth £. 50,000, flxall by law be enabled to leave 
that to a papift, by making him executor, which 
he cannot give or leave him by deed or fpecific de- 
vife? When a particular objeft is intended to be 
accompli(hed by the legiflature, it is derogatory 
from its dignity, that the courts of law fhould in- 
vent and countenance fuch fubterfuges and ev^fion^ 
of its intended efFefts. The virtual repeal of the 
nth and X2th of Will.IIL by the 3d Geo. I, and 
its exprefs repeal b^ the aoth qf his prefent Ma- 
iefty juftify this language. 

• The re^fon alledged for this determination, viz. 
that // is hy operation of lawy and not by any a3 
of the party i that the ejiate comes to' i?ifn, every 
body muft perceive, applies moft emphatically to 
every defceqt caft by law, and would therefore do 
away the firft and chief part of this very ftatute, 
v/hich difables a papjft to inherit or take by deJcenP^ 
devtfe or limitation ; for it is by operation of law^ 
and not by any aft q( the par^y, tha( an eftate 
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comes to an heir, who takes by defccnt, to a de- 
yifee, who takes under a will, and to a purchafcr 
who takes by limitation under a deed. 

But the fubfequent decifions upon thefe words 
' of the adt, ie difabled and made incapable to take by 
defcenty devije or limitation, are ftill nnore wonderful, 
than thofe, which we have already quoted (a), 
'* The heir at law, though a Papift, is capable to 
^^ take the inheritance ; for it is in him, though the 
*' next Proteftant of kin hath the pernancy of the 
*' profits, till the other becomes a Proteftant ; nor 
*' mall the next remainder-man take immediately, 
^^ till after the death of the Papift." Be it ob- 
ferved, how inconfiftent and contradiftory are the 
foregoing and the fubfequent determinations (b). 
" Per Cur. 9 Mod. 34. Trin. 9. G. in the cafe of 
*^ Carrick v. Errington cited there, as fettled in the 
" cafe of the Duchefs of H^j«i;7/^« j" Lord jChan* 
cellor King held, « That the remainder Ihould take 
*^ effeft prefently, in the fame manner, as if a re- 
** mainder were limited to a monk for life, or to 
^ one that refufes to take, or if fuch remainder. 
^ man had been dead, and no fuch limitation had 
'' been." 

I will end my obfervations upon this ftatute, and 
the decifions upon it, with the following repetition : 
^at the ftatute extends to trufts as -well as legal 
eftates. Now obferve with aftonifhmedt how the 
courts judge of this matter (c). Per Pratt, Ch. 
Juftice, " If Papifts take conveyances to their 
" own truftees, and if it be undifcovered, all is 
** well ; or if it be difcovered, the conveyance,, it 
*^ is true, is void by the aft; but then it revefts 
^' again in the firft owner or truftees." I cannot 
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(a) 9 Mod. 34 Trin. 9 Geo. Carrick v. Errington, and Roper 
and RatclifF» ubi fupra. 

(^) 2 Wm. Rep. 362. Trin. 1726, Carrick v. Erriqgton. 
(<•) 9 Mod. 194, Roper v. RatcliiF. 
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difeover any words in the aft, which either innpli- 
citly or explicitly innport, that the difability of a 
jPapift taking a truft eftate, depends upon the dif- 
covery of its being a popifh truft. The non-dijco-^ 
very of the cejiuy que truft ^ certainly never can give 
validity to a conveyance, which was void ah initio ; 
nor can there be a revefting, without a diverting ; 
and nothing can diveft by a conveyance, but what 
thereby moves out of the grantor: but here the 
conveyance was void, and therefore no efFeft can 
be given to it; and confequently nothing could 
thereby have moved out of the grantor. Again (tf), 
*^ the ad of nth and i!jth Will. III. is a bare 
^^ difability ; it creates only a difability, but makes 
^* no forfeiture ; it prevents a veiling, but diverts 
'' nothing that is verted.'* 

Another curious doftrine has been ertablifhed by 
the courts, which appears upon refleftion equally 
incompatible with the rtatute, which incapacitates 
a papift to inherit or take land i?y dejcenty devije or 
limitation^ 

(i) " The word purchafe in this rtatute is only 
^* a modification of the ertate^^ and fliall not be 
^' taken in the full extent of the word ; for thofe 
'^ purchafes arc intended only by the rtatute, by 
^' which papirts enlarge and extend their landed 
^* interert, and not where by deeds of fettlement, 
^ the ancient family ertate is new modelled,, with- 
*' out making any new acquifitionj fo that even 
^* at this day, a purchafe by limitation in a fettle- 
*^ ment, pr by deyife to a papift under the age of 
^' (eighteen years, is good, fo as fuch papift, within 
♦^ fix months gfter he comes to that age, conform 
^ and t^ke the g^hs, ^c, otherwife be lofes the 
'' pernancy of the profit§ during his life only." 

(a) 9 Mod. 199. 200. 

^6) 9 Mod. 189. Hil. 5 G. I. Earl of Derwentwatcr's c^fe. 

The 
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The inconfiftencies of this aft and of the deci- 
fions upon it, will appear lefs ftrange, when we 
attend to the account which Bifhop Burnet gives 
of its pafling, (a) " Thofe who brought this into 
" the Houfe of Commons, hoped, that the court 
^* would have oppofed it ; but the court promoted 
^^ the bill j fo when the party faw tiieir miilake, 
^^ they feemed willing to let the bill fall ; and when 
^* that could not be done, they clogged it with 
*' many fevcrc and fome unreafonable claufes, hop- 
^^ ing that the lords would not pafs the aft j and 
^^ it was faid, that if the lords (hould make the 
** leaft alteration in it, they in the Houfe of Com- 
*^ mons, who had fet it on, were refolved to let it 
*'* lie on their table, when it fhould be fent back to 
^' them. Many lords, who fecretly favoured pa- 
^' pifts, on the Jacobite account, did for this very 
** reafon move for feveral alterations; fome of 
^^ thefe importing a greater feverity j but the zeal 
^' againft popery was fuch in that houfe, that the 
J^ bill paffed without any amendment, and it had 
^ the royal affent." 

Of Inr oiling Deeds by a Judge's Fiat. 

Before I leave this fubjeft, I (hall (lightly touch 
upon a point of praftice, which has attended the 
execution of this aft of the 3d George L It has 
been the general ufage to inrol all deeds under 
this aft, not by acknowledgment of the execution 
by any of the parties to the deed, but by what is 
called a judge's fiat^ {a) which in general is 4 

{a) Hiftory of his own Time, zd vol. p. 229. 

\h) The Fiat is nothing more, than the fignature of a judge 
Co the following fuperfcription on the face of the deed. Let 
this deed h: inr oiled in the court of purfuant to the ft a^ 

fnte,thif day of 178 A.B. 

ihorc 
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Jhort order or warrant of fome judge, for making 
out and allowing any certain procefs, &c. 

I have not been able to trace in the books the 
fainteft idea of a deed being inroUed under a judge's 
fiat ; fuch however has been the general praftice, 
which muft appear truly furprifing, when we throw 
back our rccollcdtion, to what is (aid (in page 79 
viz.) that the neceffity of an acknowledgment was 
owing to the common law^ which as it would not 
admit of the voluntary inrolment of a deed, even 
for fafc cuftody, without acknowledgment, much 
lefs would it permit a deed to be inroUed by virfue 
of a ftatute without acknowledgment, or fomething 
equivalent unto it. It cannot be queftioncd whe- 
ther lefs formality and authority be required for the 
voluntary inrolment of a deed for life cuftody, or 
for the requiQte inrolment of a deed under a com- 
pulfory ftatute. Upon what ground of authority 
then did the judges introduce and continue to iffue 
thtk fiats for inrolment ? It would be too hazard- 
ous to alfert, that out of many thoufand deeds in- 
rolled under jiftf/j, not one is validly inrolled. 

We have feen, that the acknowledgment of a deed 
to be inrolled under the ftatute of Henry VIIL is 
previoufly requifite for its inrolment, not by virtue 
of that ftatute, but of the common law, (for the aft 
fays nothing of acknowledgment) ; fo the ftatute 
of George I. is equally filent as to the mode of 
inrolment. Either then a judge hath power to 
ifllie a warrant for inrplment by fiat y or he has not. 
If he hath power, it muft be either by the prero- 
gative of his office, or by written law. There is no 
mention made in any ftatute, which hath come 
under my cognizance, of a judge's >/ for this pur- 
^o; * ^ • ^^ ^^ ^y common law or prerogative of 
omce. It IS paramount to the ftatute of Henry VIII. 
diftinSS'^ ?^' ftatute, there was not known any 
diftmftion of inrolled deeds i that ftatute required 

the 
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the inrolment of a particular fpecics of deed 5 but 
the mode of inroUing that particular fpccies, did 
not vary from the mode of inrolling any other 
Ipecies of deed. The a<5t directed no variation in 
this mode. The fame reafoning holds to the pre- > 
fent day. The common law cannot be altered, 
but by an exprefs ftatute ; the judge's prerogative 
or power not having been extended or curtailed, 
as to any particular fpecies of deed, it is one and 
the fame, over all. Upon what ground then, do 
they aflume a power to iffaefafs for inrolling deeds 
of Roman Catholics under the ftatute of George 
L which they difavow and difclaim for inrolling 
bargains and fales under the ftatute of Henry VIII. 
If this power arifes by the common law, and the 
common law has never been altered by ftaLut':r, the 
judges certainly have equal power in both cafes. 
If they can iffue 2ijiat for inrolling a deed in one, 
they can in every inftance. For what is the inrol- 
ment of a deed ? It is the aft of a deed becoming 
either recorded in court, or a record of the court, 
according to what has been faid above; when it 
has been entered or ingrofled upon a roll or fcroU 
of parchment, fuch ingrofled copy ftiall not be re* 
corded in the coiiVt, but by feme warrant of a judge 
of the court, in which it is intended to be inroUed. 
This warrant is faid in the books to be the ac- 
knowledgment of the deed, to which the judge figns 
his name : (a) but as the deed cannot be entered 
or recorded in the court without a judge's name, 
fo I muft prefume, that every deed, to which a 
judge has figned his name by way of direftion, 
order, warrant, authority, confent or knowledge for 

{a) The form of an acknowledgment is — The execution of 
fhis deed ivas ackno^wledged by A, B, a party thereto hefor$^ 
pie, and avas by him dejired to be inrolkd in the court of 

A. B. 

its 
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its inrolment, muft after that, neceflarily be en- 
tered or admitted as a record, by the officers of the 
court. They are bound by the judge's orders, 
-which are to them mandatory and compulfive; 
the party, which is bound to procure the deed to 
be inroUed, can do no more, than to procure from a 
judge a direction, warrant, authority or order to 
the officer, to inrol the deed: the ^jature and 
mode of this direction, warrant, authority or order, 
muft be immaterial to the officer and party ; the 
latter is bound to comply with the requifition of 
the ftatute, which obliges him to inrol the deed, 
and the former will not, as he ought not, record 
any deed without the fanftion of a judge's name ; 
and wherever a judge's dire6tion, warrant, autho- 
rity or order appears upon a deed, the officer can- 
not- refufe to record it, unlefs for a reafon para- 
mount to the authority of a judge, viz. for a par- 
liamentary reafon j fuch for inftance as is the want 
of a proper ftamp. In fuch cafe, although a deed 
be acknowledged or hath a fiaty yet if it be not 
properly ftampt for inrolment, the officer will re- 
fufe to inrol it; yet if he fhould have recorded it, 
1 know of no provifion in any aft relative to the 
fubjeft, which invalidates the deed, after it hath 
been once recorded, or that makes the deficiency 
of ftamps prevent its becoming a record of the 
court. For ftamps are impofed by afts of par- 
liament; nothing therefore relative thereunto can 
alter the common law, but by exprefs words, {a) 
** Statutes are not prefumed to make any alteration 
*^ in the common law, further or otherwife, than 
*' the aft does exprefsly declare." The nature of 
the deed remains, as it was at common law, which 
i¥as paramount and independant of the duty upon 
ftamps. 

(0} II Mod. 150. 

Upon 



[ 109 1 

Upon full and mature confideration of this fub- 
jeft, I cannot help concluding my opinion, that if 
a judge do fign 2. fiat for the inrolment of a bargain 
and fale, which is required tp be inrolled by the 
aft of Henry VIII. and it be ingrofled upon pro- 
per ftampsj and after that, it be recorded in. the 
court, it hath anfwered the intent of the ftatute, 
which requires it to be inrolled. WheD I fay thus 
much, I am alfo of opinion that in no cafe a judge 
Ihould ever lign a fiat for inrolment, without the 
acknowledgment of that party to the deed, whofe 
e:^,ecution of it gives it efficacy and efFe<5b- {a) 
In the cafe oi Ahjolom and Andertoriy the acknow- 
ledgment was by the bargainors, viz. the matters 
and chaplains of the Savoy, before a matter in 
Chancery, who went down for the purpofe to their 
chapter houfe: fo that if the parties had beeil 
common perfons, every thing was perfeftly right j 
but it being the cafe of a body corporate, who can- 
not do folemn adts by parole, nor otherwife than 
tinder their common fealj a queftion arofe upon 
the validity of the inrolment. And it was agreed, 
that the indenture being once inrolled^ it was not ma^ 
terial by what means ^ but was good being done. 

When it is confidered, that the copy of any in- 
rolment may be read in evidence, and that a deed 
ought not to be inrolled without the acknowledg- 
ment of a party to it, and that an acknowledgment 
binds the acknowledging party, and all claiming 
under him ; when we alfo refledt that an acknow- 
ledgment of a deed, is but an avowal by the party, 
that the deed to be inrolled is his own aft and deed, 
and that it is his wifh and defire, that it be rendered 
notorious and perpetuated ; I flatter myfelf, that it 
will be the conclufion of all my readers, that the 
inventions and devifes of introducing nominal par- 

{d) 3 Lev. %i^. 

ties 
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tics to acknowledge deeds, and figning fiats for 
their inrolmcnt, are but evafions or pervcrfions of 
the real intent and purpofe of inrolling deeds ; and 
that coniequcntly therefore, one fixt, confiftent and 
cflFeftual nnode of inrolling deeds by the acknow- 
ledgment of the granting or operating party to the 
deed, ought to be eftablifhed, as it is provided 
for in the draft of the bill annexed tereunto. 

Nothing can fo folidly confirm the doftrine 1 
have attempted to eftablifli, as to confider the 
cflFe6Vs produced by the inrolment. For it hath 
been holden, {a) that until the deed be inroUed, 
the eftate and freehold is in the bargainor, and no- 
thing pafles from him. So in Billingbam's cafe; 
" bargainee before inrolment, bargains and fells to 
*^ another, and afterwards the firft deed is inroUed, 
** and after that the fecond : yet held, that nothing 
*' paffed, for he had not any eftate in him at the 
" time of the bargain and fale to give to a ftran- 
" ger." As therefore the transfer of the land is the 
aft of the bargainor, and the acknowledgment and 
inrolment of the indenture is but the continuation 
and completion of that aft of transfer, 'it certainly 
ought to be done by the bargainor. And for this 
obvious reafon was it faid by Dyer^ that a bargainor 
is eftopped by the inrolment from pleading either 
nonage or durefs, or any matter, which dilproves 
the deed and deftroys it. 

Of the Inrolment of Wills. 

. Whatever objeftions might be raifed againft in- 
rolling every deed affefting land ; yet confident I 
am, that the reafons, which I am about to adduce, 
will prove the indifpenfible neccflity of inrolling all 
wills and devifes of land, in order to render them 

{a) Moore 42* 

t notoriouSj 
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notorious, public, perpetual and authentic. It 
is no fmall fatisfadlion to find my opinion fupport- 
ed by fo great a man as Sir .'vlatthew Hale, (a) 
"It were well, if fome greater folenmity were rc- 
*^ quired by law in wills, whereby lands are de- 
" vifed : for ever . fince the ftatute of 34 Hen. 8. 
*' more queftions, not only of law, touching the 
** conftrudtions of wills, but alfo of fafts, arifc, 
" than in any five general tides or concerns of lands 
" befides." To fee and perfeftly comprehend the 
law, nothing is fo efFeftual, as to trace it to its 
origin : to acquire an intuitive knowledge of an 
cfFeft, we fhould n«t be ignorant of the caufe. 

The power, which individuals in this country 
have been permitted to enjoy, of difpofing of their 
poffeflions even after death, feems always to have 
extended without interruption. to perfonal property : 
fuch as is money, goods, chattels, &c. but as to 
land, although the like power exifted, and was exer- 
cifed by our Saxon anceftors, yet from the Norman 
conqueft, to the days of Henry VIII. this power 
had ceafed or run into defuetiide, and exifted no 
longer, but by private cuftom in fome manors^ 
boroughs and corporations. 

The inconveniency of lands not being devifeable 
was at length felt in a commercial country; and by 
the 32d Hen. VIIL c. i. every one was enabled to 
devife all his lands holden in foccage, and two third 
parts of his lands holden by knights fervice : and 
by laCar. IL c. 35. fee. i. all tenures are turned* 
into free and common foccage ; 'fo that at prefcnt 
all lands whatfoever are devifeable by ftatute. 

Notwithftanding this aft of Henry VII I. enabling 
individuals to devife their lands in the manner be* 
fore mentioned ; we find that in the days of Car; II. 

{a) The before-mentioned pamphlet upon a general regiftry. 

whca 
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when after the then late revolution and troubles> thtf 
nation began to enjoy peace and quiet, and com- 
manded fome cool leifure to look forwards towards 
quieting and fettling their titles to their poffeflions^ 
(for at that time almoft every man ftood in abfolute 
need of it) ; they paffed, an a£lfor the prevention of 
frauds and perjuries^ commonly called the ftatute 
of frauds : (a) and amongft other remedies admi- 
niftered by that aft, was that of adding '^ greater 
*' folemnity and notoriety to the publication of all 
«* devifes and bequefts of any lands or tenements, 
** devifeable either by force of the ftatute of wills, 
*' or by this ftatute, or by force of the cuftom of 
** Kent or the cuftom of any borough or any other 
*^ particular cuftom, which (from the 24th June 
"1676) it was enabled, (hould be in writing, 
" and figned by the party fo devifmg the fame, or 
<* by fome other perfon in his prefence, or by his 
*' exprefs direftions, and (hould be attefted and 
^ fubfcribed in the prefence of, and by his exprefs 
" direftion, and Ihould be attefted and fubfcribed 
*' in the prefence of the faid devifor by three or 
** four credible witneffes, or elfe they fliould be 
«^ utterly void and of none efFeft/' And the a6t 
provided alfo for the fame degree of notoriety and 
publicity in cancelling, ^altering and revoking fuch 
devifes and bequefts; and for the amendment of the 
law in that particular ^ enaftcd ; that from thence- 
forth, *' any eftate pour auter vie ftiould be devife- 
** able by a will in writing, figned by the party io 
*^ devifing the fame, or by fome other perfon in his 
*^ prefence, and by his exprefs directions attefted 
** and fubfcribed in the prefence of the devifor, by 
«* three or more witneffes," &c. 
Whoever reflects one moment upon ' thefe par- 

{a) 29 Car. a. c. 5, 

liamcntary 
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liamentary provifions. for the additional (blemnirf 
and publicity of landed devifes^ more than in wills 
of perfonal property^ cannot heGtate to conclude^ 
that there is more reafon alfo for fuch wills being 
perpetuated and prefcrved open to infpeftion, than 
the wills of perfonal property. A will moreover, 
by which land is devifed^ forms the moft material 
part of the title to the land devifed j and in every 
alienation or charge or fettlement of it, it will ever 
be proper to trace and prove the title, at leaft for 
flxty years back. Nothing of this, is applicable to 
the bequeft of perfonal goods and chattels. 

Of the Spiritual or Ecclefiafiical Courts. 

It is foreign from my purpofe to trace and ac- 
count for the introduftion of any legal jurifdiftioa 
or tribunal into this country, which is not govern- 
ed and regulated by the municipal law of the land* 
For in faft, the civil law (by which is meant the 
Roman or Juftinian code) is as foreign and diftindt 
from the municipal law of this country, as the Tal- 
mud or the Coran. 

At a time, when the clergy had monopolized all 
literature and knowledge, it was an eafy matter for 
them to extend that fuperiority, together with what 
their fpiritual chara6ler and fun£lions gave them, 
over generations more docile in faith and pliant 
to credulity, than the prefent, to a dominion, fway 
or influence over the temporalties of tlieir flocks. 
From the right, which the ordinaries acquired to 
diftribute and apply the perfonal goods of inteftate$ 
pro Jalute animarum defunSorum according to the 
dodbrine of thofe days, that the perfons, who had 
the charge and care oC men*s fouls in their life-. 
time, were the moft proper to fee to the a(>plica- 
tion of their property after death, nuriy^abufes 
gradually crept into this authority and power. 

J Such 
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Such ever has been, and fuch ever will be the 
cafe, where the fpiritual power affumes, or even 
receives any temporal jurifdiftion. For if any 
fpiritual authority does exift, it is in its nature ef- 
fentially diftinft from and independant of all hu- 
man inftitution : and from the inftant, that it raifes 
itfelf upon any other bafis, than that of the divine 
gift or miffion, it perverts its origin and inftitu- 
tion, and becomes of courfe much more liable, 
from an heterogeneous principle, to all forts of 
abufes, than if it were a mere temporal power or 
jurifdiftion. 

Hi^w the Right of Jdminiftration probably came /^ 
the Ordinary. 

It is no uncommon thing at the clofe of life, 
that a perfon repenting of his fins, may from a juft 
principle of reftitution or reparation, ^ifh to have 
a certain fum of money applied in a fecret manner, 
in order to avoid fcandal or difgrace j and in thofe 
countries, where auricular confeffion is in afe (as. 
it then was in England) fuch applications are ufu- 
ally left to be made by the fpiritual direftor of the 
penitent, who may probably have fuggefted the 
propriety, or infifted upon the neceflity of them. It 
IS alfo frequent (amongft thofe, who hold, that there 
is in the next life a place of temporary punilhment, 
where we are purified from our (lighter failings, 
which have not deferved the eternal torments of 
hell, and that the prayers and interceflions of the 
living arc an inducement to the mercy of Almighty 
God, to alleviate and abbreviate their pains and 
puniftiments) to make donations to particular 
churches and particular perfons, iri order that cer- 
tain facrifices and prayers njgy be offered up to Al- 
mighty God with this view, for the repofe of their 

fouls : 
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fouls : as we read in the books of the Macca^ 
bees (a). " He making a gathering fent 12000 
" drachms of filver to Jerufalem, to have facrifice 
" offered for the fins of the dead, well and right- 
" eoufly thinking of the refurredtion : for unlefs 
" he hoped, that they who were flain, ihould rife 
*' again, it would feem fuperfluous and vain to 
" pray for. the dead. It is therefore a holy and 
" healthful cogitation to pray for the dead, that 
" they may be loofed from their fins." Thus as in 
thofe days, (viz. doo years before the coming of 
Chrift) the money, which was thought proper to 
be applied to this purpofe, was fent to the priefts 
of the temple, fo probably was it, in latter times, 
depofited in like manner with the priefts of the new 
law : and fo by degrees, not only that part of the 
property of the deceafed, which was (ievoted to 
thefe purpofes, was often vefted in the ordinary, 
but the whole perfonal cftate became vefted in him, 
with an exprefled or implied injunftion and obliga- 
tion of applying the refidue or remainder (if any) 
unto or amongft the relations of the deceafed. 
This appears to me to have been the original fpirit 
and intention of the ordinary's power in this re- 
fpeft. But a mixture of fpiritual and temporal 
power will never blend properly together. 

It is very evident, that abufes of this right and 
power crept in at a veiy early period : for in the 
year 1285 (f) the legiflaturc takes notice, that 
•"^ whereas after the death of a perfon dying in- 
«' teftate and in debt to feveral, the goods come to 
<^ the ordinary to be dijfofed (behold here the ufage, 

(^) 2 Mac. XH. 43. Akhoagh thefe books are holden to 
be apocrypha, yet they are read in rhe church of England 
for example of life and infiruSion of manners (Art. IV.) which 
would not be^ if they did not contain true and authentic 
faiibry. 
. (^) 13 Ed. I. c. 19. 

I a into 
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kito which the abufe had crept, and then follows 
the remedy) '^ the ordinary from henceforth Ihall 
** be bound to anfwer the debts, as far forth as the 
** goodsof the dead will extend, in the fame man- 
** ner as his executors would have been bounden, 
" if he had made a will." 

The Spiritual Courts bad not the original Cognizance 
of mils. 

By the ancient Britifh laws, the probate and ju- 
rifdiftion of wills did originally (as it always ought) 
belong to the temporal Gourts : for we find in 
Glanvill, the earlieft writer and moft authentic 
quoter of the common law (j), that there is a wr/V, 
which lies at common law, to recover a legacy. 
And in the regifter there appears to be a writ de 
rationabili parte. It wa^ about the time of Richard 
the 3d, that wills were proved in the fpiritual 
i:ourts {b). In all other nations they are proved in 
the temporal courts. And in many places in Eng- 
land, even at this day, the lords of manors have 
the probate of wills {c) : and Tremayle, who wa? 
then king's ferjeant, told the Court, that he was 
fteward of feveral manors in his county, where 
both freehold and copyhold tenants proved their 
wills before him in the courts baron 5 which par- 
ticular cuftoms were (as before obferved) a reten- 
tion or relift of the ancient general law or ufage, 
Linwood, who was dean jof the Arches, and wrote 
about the time of Hen. VI. doth confefs, that the 
probate of wills did belong to the ordinaries, non 
de communi jurCy but by cuftom. And archbifhop 
Parker publifhed a book in 1573, in which he fays 
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Mc ullam babebant epifcopi autboritatemy pr^eter earn 
quam a rege acceptam referebanti teftamenta prd-^ 
batidi autboritatem nm babebant ^ nee adminiftrationis 
poteftatem cuique delegare ncn poterant {a\ 

Anciently (^), upon the death of an inteftate^ 
the fon was intitled to have the hcriots due to him, 
which were appointed by law, that by the lord's 
advice or judgment tbe inteftate's goods be divided 
amongft bis wife and ebildren and tbe next of kin, 
according as to every one of tbem of rigbt belongs. 
And it appears clearly conclufive from the words 
of the laws of Edw. the Confeffor, that the ordi- 
nary in thofe days, had nothing to do with the ad- 
miniilration or diftribution of goods of the in- 
teftate {c). Habeant baredes ejus pecuniam et ter^ 
ram ejus fine aliqud diminutione, et relli dividant 
inter fe ; for if this right of the heir to the goods 
and lai^ had not been under the \ifual temporal 
jurifdiAion of the common law, it would certainly 
have been mentioned to be under fome other jurif- 
didion. And Mr. Sclden fays cxprcfsly, '^ that 
" until King John's time, it feems the jurifdic- 
*' tion over the inteftate's goods, was as of other 
" inheritances alfo, in the temporal courts j yet no 
" fufficient teftimony is found to prove it exprcfsly : 
'* only when the common laws ot thofe times fpeak 
" of inteftates, they determined the fucceflion by 
" like divifion, as thofe of the Saxon times. In 
** certain laws attributed to Will, the Firft (^), 
'* we read. Si borne mouruftfans devife, Ji departent 
*' les infants y lerite inter fe per ovell. And after, in 
** Henry I. laws (r), Si quis baronum vel bominum 







Lambert> fol. 167. Sclden, fol. 184. 

Canut. leg. c. 68, k Selden of the difpofition or ad* 
miniftration of inteftates goods, P« 15* 

(r) Leg. £d. Conf. cap. de Herecoch. of Croland. 
(d) MS. in the Cotton lib. attributed to Inga]ph« 
(/) Matthew Paris. 

I 3 " memim 
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** meorum priiventusy vel armis vel infirmitate, peeu" 
" niam Juam vec dederit^ nee dare di/pojuerity uxor 
*' /«^ five liberi aut parentes et legitimi homines Jut 
" pro animd ejus earn dividantyjicut eis melius vifum 
** fuerit^ Here is the firft mention, as I remem- 
*^ bcr, of any thing occurring in our laws, or hif- 
*' tories of the difpofitions of the inteftate*s goods^ 
" pro animd ejus : which indeed might have been 
*' fitly fubjeded to the view at leaft of the church. 
**' But no mention as yet of any ecclefiaftical power, 
*^ that tends that way ; I rather think, that there- 
** fore no ufe er praftice was of adminiftration 
*^ committed, dircftion given, or meddling with 
" the goods by the ordinaries : but all was by 
•* friends or kindred, juxta conftlium difcretorum vi- 
^ rorumy &c, 

" Neither doth that of Glanvill, which was writ-^ 
** ten under Henry II. tell us of any thing of the 
** ordinaries power in this cafe, although it hath 
*' cxprcfs mention of tcftaments, and the churches 
^ jurifdi&ion of them: indeed we there find (tf) that 
" if no executor be named, then pojfunt propinqui 
** et conjanguinei tejlatoris take upon them the 
*' executorfhip, and fue in the king's court againft 
** fuch, as hinder the due payment of legacies, 
" which alfo agrees well enough with that before 
** cited out of the laws of Henry I.** 

The firft interference of the church, in the ap- 
plication of the goods of inteftates, that I can 
trace, is in the charter granted or made by King 
John in the 17th year of his reign, at Runny- 
mead {b) : Si quis liber, homo inteftatus decejferit^ 
Katallajua per' manus propinquorum parentum et ami- 
€orum Juorum per vijum ecdeftte difiribuantury Jalvis 

(») Glan V. lib. 7. cap. 6. , 

\h\ In a MS. prefer ved by Matt. Par. Roger of Wendoverj. 
and Tho, Rttdman. 
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uni cuique dehiiisy qu^e defuniius eis debebat. Thefc 
words per vifum ecclejia cannot in any manner im- 
port a judicial or any other power in the church : 
they feem to import a fort of teftimony, or noto- 
riety only of its being done in the face of the 
church, or before the ordinary, as it is faid in writs 
of fummons per vifum froborum legalium bontinum^ 
or as Mr. Selden underftands it, by the direSlion 
and advice of the ordinary. 

We are to obferve, that by this charter the ad- 
miniftration aqd diftribution of the goods of the 
inteftate were direfted to be made only by the next 
of kin and the friends of the deceafed, per manus 
propinquorum parentum et amicorum fuorum : and yet 
very foon afterwards we may trace the interference 
of the ordinaries gaining gradual ground towards 
that abfolute dominion, power and authority, which 
they afterwards exercifed without controul. For 
we read in Brafton, who was a judge in the reign 
of Henry 3d {a)^ " Si liber homo inteftatus etfubiti 
•' decefferity dominus fuus nil intromittat de bonis de- 
" funSliy niji de hoc tantum quod ad ipfum pertinuerif 
" (fcilicet.quod habeatfuum heriott) fed ad ecclefiaih 
" et amicos pertinebit executio bonorum.'' 

The ordinaries, foon after they had acquired this 
joint power with the next of kin, foon found means 
to exclude the latter from any participation what- 
foever in the adminiftration and diftribution of the 
goods of inteftates : for in the 42d year of the reigi| 
of the faid King Henry the 3d, we read of an ar- 
ticle granted in the fynod of London {b) : " Idem 
*' quod mortuo laico fine teflamentOy non capiantur 
" bona ipfius in manus dominorum. Sed indefolvan^ 
" tur debit a ipfius y et refidua in ufusfiliorumy fervom 

(a) Bradon, lib. z. de acq« j^. dom. c. 26, fe£t. 2. 
\b\ In atinaL Bartomenfis con. pernes. V. d. Thorm. Alien 
Oxon. MS. A. 1257. 
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^ rum et proximorufn indigentium, fro Jalute anim£ 
*' defunSiy in fios ufus per ordinaries committantur^ 
*' ntfi quatenus fuerit domino Juo obligatus.** It is 
curious to obfcrve the gradation of this ufurped or 
acquired power of the ordinaries ; firft, as we have 
fcen, they were called in as wiuieffes or confulted 
as advifcrs ; then they became joint executors or 
adminiilrators ; then fole adminiftrators and diftri- 
butors of the goods of the inteftates : but dill the 
fious ufesy to which they pretended to apply them, 
lyerc the payment of debts and the fuccour and re- 
lief of the children and needy relations of the de- 
ceafed. Nor did the abufes of this ufurped power 
ceafe, till the ordinaries had acquired an arbitrary 
and difcretionary right or authority of diftributing 
and difpoGng of all the goods of the inteftates. The 
different gradations of this ufurped power are the 
cleareft proofs of its introduction and eftablifliment, 
upon the decline and abolition of the ancient laws 
and cuftoms of the realm. 

iLands were formerly devifeabU. 

It appears both from records and hiftory, that 
in the days of our Saxon anceftors, goods (or per- 
fonal cftate) as well as lands paffed by defcent ; 
and the lord of the fee was in the place of a judge, 
to fee upon the death of any of his tenants, that 
there Ihould be an equality in the diftribution, as 
well of the goods, as of the lands amongft the chil- 
dren and next of kin : for if there were children, 
they excluded all the kindred of a more remote de- 
gree, and therefore the rule was. Si liberi non/unt^ 
froxinms gradus in pjfejjione fratres, fatrui, avun- 
€uhy &c. 

The cuftom of Gavel Kind, which was retained 
au through Kent, and fubfifts even to this day in 
IQmc pans of that county, is nothing more, than a 

relia 
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rclift of the ancient common law, according t« 
that, Si quis inteftatus obicrity Uteri ejus bareditatem 
^qualiter dividant {a). 

This alfo clearly proves the ancient law of de- 
vifing land ; for inteftacy is not fpoken of, where 
there is not a cuftom or ufage of willing. 

r 

^he Norman Feudal Syftem incompatible with tbc 
Power of devijing Lands ^ &c. 

When William the Norman found it political to 
change the landed tenures of the kingdom, and in* 
troduce a more rigorous form or mode of the feu- 
dal fyftem, it annihilated at once the power of de- 
vifing lands ; for a feiid was at firft no more, than 
a right, which the vaflal had to take the profits of 
his lord's lands, rendering unco him fuch feudal 
duties and fervices, as belong to military tenure j 
fo that the tenant had only the ufe of the land, 
and the property ftill continued in the lord. Thefe 
feuds were originally holden only at the will of the 
lord, but afterwards were continued to the tenant 
during his life; in either of which cafes, they could 
not be difpofed of by will, for a will is the aftual 
difpofition of a right or intereft, which furvives the 
teftator. Feuds, in procefs of time, became here- 
ditary and perpetual, and even then the perfonai 
fervices and duties, which the feudal tenant was 
bound to pay to his lord, were of fuch a nature, 
as effentially precluded the power of difpofing 
of the feud by will ; for there were certain profits 
of ward and marriage^ which became due to the 
lord, if the heir was under age, at the death of the 
tenant; and if of full age, the land fell into the 
lord, who became entitled to reliefs the payment 
of which relief yNZs in the nature of a new purchafe, 

(«) Lambert fo« 167^ & Selden fo. 184, 

or 
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or a price paid to the lord for the land. The feu- 
dal tenants were bound moreover to the defence of 
their lord's perfon in the field, and to attend and 
give him their advice and counfel once at leaft in 
three weeks in his courts. Strength of body and 
ability of mind were therefore requifite, to render 
thefe fervices properly and duly to the lord. And 
in this fyftem, it certainly was reafonable, that the 
lord fhould have the education of the heir, that he 
might inftruft, educate and form him lb, as to be 
capable of rendering the due fervices of the feud 
to the lord. It was therefore incompatible with 
the feudal principle, that any man fhould be em- 
powered by will to difinherit the heir, and fo pre- 
clude the lord from his beneficial chances of warJ^ 
marriage and relief y and deprive him by an impo- 
tent fubititute of the civil and military fervices, to 
which by tenure he was entitled. Befides, (fays 
Baron Gilbert), {a) " this way of conveyance 
** wanted that folemnity, which the fcudifts thought 
^ necefTary to eflablifh in transferring lands i and 
" if at any time a difpute lliould arife, it might 
** betheeafier determined by the pares comitatus, 
*' who were witnefTes to that notorious and public 
•* manner of conveying by livery; and, for that 
" reafbn, I believe copyhold land was taken to be 
" out of the flatute of 3 2d Henry VIII. For their 
*' furrender v/hich is required, as well in devifes as 
** in other alienatio^^, anfwcrs the notoriety of li- 
€c yg,.y jjpj^ icifin, and confequently out of the rea- 
*' fons of the prohibition of the feudal law. Thus 
" the law continued till the invention of ufes, 
•' which were firft found out by the clergy, to 
•' evade the ftatutes of mortmain/' We have al- 
ready faid {0 much of the 3:d of Henry VIIL that 
it will be unneceiTary. to fay more of it at prefent. 

{a) Gilbert's Law of Devifes, p. 9. 

0/ 
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Of the different Modes of inrolling Deeds in the dif-- 
f event Courts. 

Although I have made cxtenfive fearches amongft 
the records of the different courts, yet I do not 
claim the pretenfion of having fearched fo minute- 
ly, ^s to give a ftrift and accurate account of every 
deed there recorded; the refult of my fearches has 
however more and more convinced me of the ne- 
ceffity of a regular and uniform mode of ifluing 
warrants for inrolling deeds and wills. By confi- 
dering minutely the different forts of warrants, by 
virtue of which, deeds and wills are now ufually 
entered upon the rolls, and thereby become record- 
ed in court, we fhall be enabled to judge and de- 
termine, what fort of warrants ought only to beif- 
fucd for that purpofc. 

We have before confidered the original intent 
and meaning of a party acknowledging a deed, and 
the effefts produced by that acknowledgment ; and 
I appeal to the judgment of thofe, who have really 
confidered them, whether any other method bc- 
fides that of acknowledgment, can by poilibility 
anfwer the ends, for which deeds are inrolled. The 
inrolling aft of Henry VIII. is compulfivc upon 
dl perfons, who grant land by bargain and fale for 
a pecuniary confideration. The inrolling aft of 
Geo. I. is compulfive upon all Catholics, who af- 
fcft their lands by deed or will. The time limited 
by both afts for inrolling fuch deeds, is fix lunar 
months from their date or delivery. Upon their 
inrolment or non-inrolment within that fpace of 
tint>e, iabfolutely depends their validity or nullity. 
And according to every idea of common lenfc and 
plain rcafon, dkc aft, by which the deed acquires 
Its validity, and the omiffion, by which it becomes 
g nullity, ought to reft with that party to the deed, 
4 >7hof© 
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whofe execution of it gives it cfFeft ; and upon 
this principle, it is generally faid, that the grantor 
ihould always acknowledge the deed. Nothing 
can more plainly fpeak this general prefumption 
or opinion, than the provifions in the aforefaid re- 
giftering afts, for the inrolment of bargains and 
fales in the regiftry of the refpc6tive riding of the 
county of York, where the lands comprifed in the 
deed lie. Thefe afts require, as a previous requi- 
fite to the inrolment of any fuch deed, that the 
grantor Ihall acknowledge it before two juftices of 
the peace of that riding; prefuming, that if the 
deed had been inroUed in a court of record, it 
would have been acknowledged before one of the 
judges of the court by the grantor, as, in my 
humble opinion, it ought to be. For I again re- 
peat my opinion, that no deed whatfoever ought 
to be inroUed, till it has been acknowledged by 
the party, whofe execution of it gives its efFeft, 
before fuch authority, as can thereupon iffue a war- 
rant to the officers of the court to inrol it, 

I have before faid much of the nature of fiats j 
under which many of the Roman catholic deeds 
are inroUed. But then this fort of warrant feems 
to have been generally confined to fuch deeds, 
unlefs in fome few inftances they have been iffued 
for inroUing deeds fro Jalvd cuftodid. It fhould 
appear ex vi termmiy that deeds fo inrolled were 
kept or depofite^ in fome cuftody, which is not 
the cafe. And yet it is faid in Salkeld, {a) that 
« at common lawy* there was " an inrolment fro 
^^ Jalva cuftodid \* and it appears from what I have 
faid before, viz. that, as the court would not ad- 
mit of a voluntary inrolment, without the acknow- 
ledgment of the party, much lefs would they inrol 
a deed under a coercive ftatute without it; and 

(/i) Salk. 348. 

therefore 
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therefore, when fuch voluntary inrolments were 
madej the deeds were ufually acknowledged pre- 
vioufly by the party. It often happens, that 
perfons wifhing to fecure and perpetuate the me- 
mory of deeds, after the parties to them are dead, 
■ have applied to the judges of the court for a war- 
rant to the officer to inrol them; and after the 
deaths of the parties, (as in wills) what other war- 
rant can be iiOued than zfiat ? And it may be fairly 
prefumed, that wherever dijiat has been iflued for 
inroliing fuch a deed, when the granting or operat- 
ing party to it was living, it has been the prefiimp* 
tion and fuppofition of the judge, who (igned the 
jiaty that the party was dead, or otherwile, that he 
would have come to acknowledge his own a£b and 
deed, if he wiihed it to be inroUed and recorded. 

From the eflfeds produced by the iniolment of 
a deed, it muft be allowed, that there b a very 
material difference between a deed inrolled, and a 
deed not inrolled \ and it would be highly unrea- 
fonable, that this difference Ihould be made to de- 
pend upon the aA of an utter ffa-anger to the deed : 
for either the fiat is figned by the judge, without 
any queflion or examination into the reaibn, mo- 
tive or pretenfions of the perfbn, who prefcnts the 
warrant for figning ; or it is figned upon the affi- 
davit of an attefting witnefs to the fealing and de- 
livery of the deed, by one of the parties to it. In 
both thefe cafes, the deed may come to be recorded 
in court, without the intention, and even againft 
the wi(h of the grantor; and if we refled, that the 
inrolment is but die completion of the a& of tranf« 
fer, as was before obferved, the abfurdity of its 
being completed without the privity or againft the 
wiih of the grantor, will appear in its true colours. 

The court of Chancery very fiiequendy, and the 
court of King's Bench in feme inftances, has adopted 
another method of inroliing bargains and fales^ viz. 

by 
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by the affidavit of an attcfting witnefs to the exe- 
cution of the deed ; and although I cannot even 
invent a folid and fubftantial reafon for their fo 
doing, yet muft it be allowed, that they have the 
fanftion of authority for it ; and fo much cannot 
be faid in favour of fiats. It is faid {a) *^ that a 
" deed may be inrolled without the examination of the 
" party y upon proof by witnejfesy that the party de- 
** livered it J' And (b) " party died before acknow- 
^* ledgmentyyet the deed was inrolled J^ 

To reduce this fubjecl to fomc confident degree 
of reafon and regularity, we niuft allow, that no 
deed whatfoever fhould be inrolled, without the 
acknowledgment of the granting or efficient party 
to the deed, if he be living \ and as it may often 
happen, that not only by death, but even by fick- 
nefs, bufinefs and inconveniency, a perfon may be 
prevented or hindred from appearing perfonally 
before a judge or magiftrates, to acknowledge a 
^ced ; yet may he always at the fame time execute 
a fpecial warrant of attorney, which fliould be an- 
nexed unto or indorfed upon, or even included in 
the deed, to empower fome proper perfon to ac- 
knowledge <he execution of it on his or her be- 
half, before a judge or magiftrates, and to defirc 
that it may be inrolled in a proper court. Such a 
pradlice is not only warrantable upon the general 
principle of all powers of attorney, qui facit per 
aliumy fa€it per fe 'y but alfo more efpecially upon 
another axiom, that quipoteft majuSypoteft £5? minus. 
For if a perfon can legally depute another to feal 
and deliver a deed for him, he certainly may em- 
power him to acknowledge his own execution. 
But this is a matter fo plain and fimple, that I 
(hall neither quote authorities, nor fay any thing 
more upon the fubjcft, 

(a) Godb. 270. (i) 3 Leon 84. 

Points 
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Points of praftice are often the ftrongeft evi- 
dence of points of law; and nothing more forcibly 
proves, that the law intended, and in fa6t prefumes, 
that all deeds inroUcd are or ought to be acknow- 
ledged, than the titles, which are prefixed to th€ 
inrolments of each term, in every one of the four 
different courts of record ; which invariably run, 
cognita et irrotulatay that is acknowledged and in- 
rolled, &c. whence it is a juft inference, that none, 
but fuch as are acknowledged, are fuppofed to be 
inrolled. 

^be Ohje£lions againji we Notoriety of Deeds and 
Wills afeSiing Lands. 

The grand, and indeed, the only objeftion, 
which ever hath been raifed againft the notoriety 
of deeds and wills affefting lands is, that thereby 
family fecrets and tranfaftions may be laid open 
and divulged; but this will foon vanilh, when we 
refleft, that every will of perfonal property mufl: 
be proved in the fplritual court ; under the feal of 
which, letters teftamentary are granted, by which 
the executor is enabled to maintain an aftion ; and 
that a will once proved, is depoficed as a public 
and notorious a6t of the party, to which all per- 
fons, but more efpecially the next of kin (who in 
cafe of an inteftacy would have been intitled to 
the perfonal eftate of the deceafed) may have re- 
courfe, and know without being driven to the ex- 
pence and trouble of a fuit or aftion, upon what 
ground, and in what manner they are deprived of 
thofe rights, which the law would have caft upon 
them, if the deceafed had not counterafted its 
efFeds by a will. I have never known any incon- 
veniency arife from fuch publication and notoriety 
of wills : on the contrary, I believe there are few 
pcrfons, who have ever bdien concerned in the wills 
^ of 
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of tficir relations or friends, who have not reafon 
to rejoice and approve of their being thus regularly 
dcpolited, and open to public infpedion. 

If then in the bequeft of perfonal goods and 
chattels^ the title to which is ever more fimple and 
obvious than to land, this notoriety is required by 
law, how much more requifite is it, when an heir 
at law is either wholly or partially difinherited, 
or made liable and fubjeAed to a temporary or 
permanent incumbrance, or is crampt and limited 
in his inheritance, that the inftrument (hould be 
publifhed and recorded, fo as to be open to public 
infpedion and confideration, without adlion at law 
or fuit in equity! For it is undeniable, that all 
muniments and titles to land, and emphatically 
fuch as go to interrupt the legal courfe of inheri- 
tance, fhould be matters of publicity, notoriety and 
perpetuity. 

As the power of devifing lands, guardianffiips, 
&c. was either given or received by ftatute, the 
wills, by which they are devifed, are not fubjeftcd 
to the fpiritual court, in which alone a public en- 
try of wills is made, {a) Where " a guardianfliip 
«' of a child is devifed by will, it fliall not be 
** proved in the fpiritual court, becaufe it being 
** a power given by the ftatute, it properly belongs 
*' to the courts at Wcftminfter to determine, whe- 
*' ther the devife was made purfuant to the ftatute, 
" and therefore like wills, by which lands are de- 
** vifed, it is ufually proved by witnefles in Chan- 
cery." But fuch probate ia Chancery is not 
compulfory ; it is no copy, and therefore no record 
of the will J nor does it operate any other effedt, 
than the perpetuation of the teftimony of the wit- 
nefles to the execution of the will by the devifor. 
It rarely happens, that devifes of land are made by 

(«) I Vent. 207. 

wil^ 
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wills, which do not di(pofc of fomc perfonal cftatc : 
the querc then arifes, when tfie land devifed is the 
principal objeft of the teftament, (hall it, or Ihall 
it not be adjudged by. the fpiritual court ? Now 
what can be more abfurd and inconfiftent, than, 
that an inftrument, by which property is dilpofcd 
of in this country, (hall be liable to a decifion by 
two feparate, diftinft and contrary laws ? For fuch 
in faft are the Roman law, by which the eccle- 
fiaftical courts judge ; and the Engliih law, which 
determines the decifions of our courts of law and 
equity, {a) Libel in the fpiritual court, " to prove 
" a will, the defendant fuggefted fctf a prohibi- 
" tion, that in the will there were lanSis and lega- 
" cies devifed, and that the teftator was non com-- 
*^ pos mentis ; but the prohibition was denied, be- 
" caufe the ftatute of Hen. VIII. never intended 
" to diminifli the jurifdiftion of the fpiritual court, 
** as to probates ; and it might be very inconve- 
" nient to (lay the probate in this cafe, becaufe 
" whilft it is ftayed, the executor cannot fue for 
** debts i and by that means they may be loft, and 
*^ the will not performed ; and it would be to no 
" purpofe to grant a prohibition as to the lands, 
" becaufe as to them the probate is coram non ju^ 
*' dicey and cannot be given in evidence in any 
" court of law/' 

Who does not fee the extremity of folly, in 
obliging devifees in general to enter and prove 
wills pafTing lands in a court, which hath not, nor 
can have any cognizance or jurifdiftion over them. 
Independant of the. ufelefs expence, it is highly 
derogatory from the dignity and refpedl due to 
our national jurifprudence, [b) " Where a will 
*' is made of lands and goods, the teniporal courts^ 

{a) Partridge v. Cave, z Salk. 553. ^ 

(*) Nettcr V, Brett, W. Jones 355. Cr. Car, 391, 395. 
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*' win not prohibit it to, be proved in the fpiritual 
•* court* *Tis true, this was againft the opinion- of 
^ Juftice Croke, bccaufe the land being the prin- 
^^ cipal, the fpiritual court had no authority in fuch 
** cafe. And that it would be inconvenient if they 
** fliould ', for the fentence given in that court 
^' might have fome influence upon any fuit, which 
** might happen in the temporal courts concerning 
^ the land, (a) And it fs faid elfewhere, that a 
*^ will of lands ought not to be proved in the fpi- 
^ ritual court." From thence and the like cafes, 
we fee the inconveniency and incongruity of the 
prefent law qf devifes of lands, and the urgent ne- 
ceflity of puoliQiing and perpetuating all wills and 
GQc&ils in any manner affefting them; for by 
them, titles are weakened or confirmed, heirs at law 
difinherited, purchafers and mortgagees ftrength- 
cned or fhaken in their purchafes or fecurities, and 
all. pcrfons claiming right under the dcvifor, moft 
materially affefted. Every end of notoriety and 
perpetuity will be anfwered byinrolling wills afFeft- 
ing lands> in the like manner, as wills of pcrfonalty 
are now entered for weaker rcafons, in the fpiritual 
court. As the law ever favours the heir, it will 
prefume bim to have the right, until it be proved 
that he is difinherited : he ought not therefore upon 
any principle of law or equity to be driven to 
.cxpenceand litigation, in order to prove his own 
difherifon; efpecially as fuch difherifon is effefted 
by a legal a& or inftrtiment, which is warranted by 
an exprefe ftatute. But yet the tide, which is ac- 
quired under fuch will, is in its nature inferior to 
the title acquired by the dcfcent,' which is caft at 
Jftw. (^) " So if a devife be made to John Stiles. 
•^ and bis heirs, who is heir at law to the dcvifor^ 



(tf) Hillv. Thornton 118. 

(/) 3 Co. 31. a« Plowden's Com. 344. p. 
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*^ this is i void dcvife ; and the heir (hail takcf b jr 
" defccnt as his better title, for the defcecM: 
** ftrengthens his title, by taking away the entry 
^ of fuch, as may poffibly have right to the eftate j 
*' whereas if he claims by devifc, he is in by pur- 

f '' chafe." 

It is a decided point (4), " that where a man 

* ** makes a general devife of all his lands, and af- 

*' terwards purchafes other lands without any new 
*' publication of his will, and dies, the after^pur- 
*' chafed lands (hall not pafs by the will, but (hall 
*' go to the heir at law i for the ftatutc impowers 
^^ only perfons having lands .to devife, and he had 
** not tnefe after purchafed lands at. the time of 
" making his will, and therefore not within the 
" ftatute* Befides fince the intent of the 'devifor 
** is the bell rule for conftruing wills, it will be 
'^ very reafonablc, that he never defigned to con- 
*' vey thefe particular lands, fincc he had them not 
** in his power . nor pofleffion, when he fettled 
*' the difpofltion of his other poffeffions/* The 
ftatutepf Char. II. requires the acteftation of three 
credible perfons to every will paffing land t now is 
it not highly unreafonable, that the heir at law^ 
who is fo materially interefted in the date of the 
»will, or any codicil that may amount to a re-* 
publication of the will, and in the validity or nul- 
lity of a will, by reafon of the rcquifitions of the 
ftatute of Char. II. (hould be driven to his aftiort 
to learn thefe fimple points, upon which his own 
right hinges ? So far from the devifee's jnot being 
compelled to publifh and manifeft his title under 
the will, which is the cafe at prefent, I rather think 
he ought moreover to be Obliged, within a fhort 
limited time after the death of the teft^tor, to fervc 
the heir at law with an attefted copy of the will. 

{a) Gilbert. Law of DeviCrs, p. ^p* 

K 2 Ihavt 



I have faid thus much of the legal, equitable 
and political efFe^ls, that an univerfal inrolment of 
all deeds and wills afFefting lands muft neceffarily 
produce : it remains incumbent upon me to ac- 
count to the public in a fatisfaftory manner, for 
the innovations, changes and alterations, intro- 
' duced into the draught of the bill, which I have 
. planned for the intended purpofe, and fubjoincd 
to thefe fheets for the fatisfaftibn of the public. I 
have chofen to be minute and particular in the 
draught, rather than propofe the heads of a bill j 
judging, I hope rightly, that a more juft and fatls- 
faftory judgment ^will be formed upon a plan exe- 
cuted, than executory. 

It is a matter well known, that the ereftion and 
cftabliftiment of county regifters have been at dif- 
ferent times fuggefted, propofed and attempted in 
parliament, and always upon the principles, upon 
which I have endeavoured to fliew the propriety 
and exigency of all deeds and wills afFefting land 
being inrolled. It feems beyond queftion, that the 
record of a deed fhould not depend upon the ex- 
perience, attention or judgment of the attorney or 
agent who records it, nor (hould it be otherwife 
recorded for this reafon, than verbatim from the 
original. We have before feen- how extremely mif- 
chievous the prefent method of entering the me- 
morials of deejjs is in the counties of York and 
Middlefex*" 1 know not who E. B. Elquire was, 
who publifhed the beforementioned pamphlet in 
1696: it is however fatisfacftory to find perfons 
coalefce in opinion at the diftance of a century, 
cfpccially when every reafon for that opinion, hath 
been acquiring ground and ftrength in a moft rapid 
and accumulated degree during the whole interme- 
diate time. For the truth of this obfervation I 
only appeal to the refleftion of each of my readers. 
" It would make ^he title of freehold eftates as 

^ certain 
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*' certain as that of copyholds : of which there is 
*^ no certainty now, by reafon of latent deeds. 
^^ 2dly. It would prevent frauds in buying and fcl- 
" ling, borrowing and lending. The borrower 
^' could not impofe upon the lender, becaule bis 
** eftate would appear in the rcgiftcr, as it was ; 
'* nor could the lender impofe any hard terms up- 
'^ on the borrower, becaufe he would be able in a 
** {hort time to pay him off and transfer the debt 
*' to another man. jdly. This would certainly 
*^ lower the intereft of money, increafe trade and 
*' hulbandry." And in fetting forth the inconvc- 
niency and difficulties that he apprehended would 
be raifed againft this plan, he continues: ** ift. This 
" will prevent great numbers of lawfuits, for which 
*^ there will then be no occafion, frequent fines for 
•' procuration and continuation money, which will 
*' bring great lofs to the lawyers and money-fcri-* 
" vcners, and to fome of the moft thriving ufu- 
" rers. adly. It will difcover thofe men, chat have 
** mortgaged their lands two, three or more times 
*^ over, and perhaps for more than they are worth* 
" 3dly. It will reduce the greatell ufurer to - 
" moderation and fair dealings. I do therefore ex- 
" peft that all thefe men will oppofe it to the ut- 
*' moft, as it is their intereft to do ; for though they 
" cannot take away the integrity of an honcft man, 
" yet great care is to be taken, it may not be 
" known which are fuch. For when knaves are 
*' once detefted, they are undone j and by them 
*^ the lawyer, moncy-fcrivener, &c. get aU their 
^' wealth/' 
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PRAUGHT of a Bill for requiring the In- 
rolment of all Deeds, Wills, and Codicil^ 
relating tOi touching or afFcfting any 
Freehold and Leafehold IL-ands, Tene- 
ments or Hereditaments within the 
kingdom of England and dominion of 
Wales, and for other purpqfes therein 
mentioned, 

f rtaraWfi. "TX 7"^ E R E A S it is of the moft important 
V V confequencc to purchafers and lender^ 
of money upon land fecurity, that the titles 
of the vendors and borrowers of fuch money, 
Ihould be fo clearly known and afcertained, 
that no poffible fraud nor deceit can be prac- 
tifed againft hftd fide purchafers, nriortgagees 
or other incumbrancers, by reafon of any pre- 
fronveyance or fcpret prior debt, charge or 
incumbrance : 

And whereas it is confiftent with the prin- 
ciple of the ancient laws of this realm, that 
the moft folemn notoriety and publication 
fhould attend every change and afFeftion of 
lands, tenements and hereditaments : 

^nd whereas parliament hath at different? 
fimes found if expedient to enaft, that all 
(leeds and wills affefting lands in certain coun- 
ties ihould be regiftered, and that certain 
Other deeds and wills ftiQuld be inrpUed or 
jfegiftered tbroughou^: the nation ; 

And whereas the provifioms contained ia 

fuch feveral adts of parliament made for the 

. inro|meqt or regiftering of deeds an4 willsj^ 

havc^ 
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have by experience been found in many in- 
ilances infufficient and inadequate to the ends 
and purpofes intended to be effcfted by the 
faid afts: 

And whereas upon full confideration of the 
matter, it hath appeared reafonable and expe- 
dient to repeal all the aforefaid afts, and to 
make one general adC for the inrolment of all 
deeds, wills and codicils, by which any free- . 
hold or leafchold lands, tenements or heredi- 
taments throughout England and Wales, ihall 
be in any manner affefted : 

Be it therefore declared and enafted by the 
King's moft excellent Majefly, by and with the 
advice andconfent of the lords fpiritual and tem- 
poral and commons in parliament aflembled, 
and by the authority of the fame, that the 
ftatute made in the 27th year of the reign of 27 H.r. 
his latemajefty King Henry VIII. "/or in- 
^^ rolling of bargains and fales /' and alfo 5 euz. 
an a6t made in the 5 th year of the reign of 
her late majefly Queen Elizabeth, intituled, 
" jin all for the inrolment of indentures of 
*' bargains and fales in the queen's majefifs 
" courts of the counties of Lancafiery Chef- 
" tery and bijboprick of Durham ;" and alfo 
fo much of an aft made in the, 21ft year of u j^c. r. 
his late majefty King James the firft, inti- 
tuled, " An a£l againfljuchy as fhall levy any 
" f^^y f^ffcr any recovery ^ acknowledge any fia-- 
" tutCy bauorjudgmenty in the name of am other 
" perfon orfetfons not being pri^y and confenting 
*' thereto^' as relates to* die acknowledgment 
of deeds inrolled \ and alfo an aft made 4^5 w. & u* 
in the 4th and 5 th years of their late ma- 
jefties King William ;and Queen Mary, inti- 
tuled, " An a£t to prevent fraud by clandef^ 
^ tine mmgages \' and alfo fo much of an aft r & s wu. 3d. 
K 4 pafTed 
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paflcd m the ytfa and 8tfa years of bis laid late 
ma^eStf King William III. intitnTed, ^ Jm aa 
*^ far the coiUinmng Jeoeral a3s of parliament 
^* therein mentioned^' as perpetuates two ie* 
▼era! ads, one made in the 4th & 5th years 
of the reign of their faid late msgefties King 
William and Queen Mary, and the other in 
the 6th & 7th years of the reign of their 
laid late majdlies, for the better difcovery of 

tdhtyBi Asm. judgments in the court of Kin^s Bench ; and 
alio art zSt made in the 2d & 3d years of the 
reign of her late majefty Queen Ann, inti- 
tuled, " An aafor the public regiftering of all 
** deedsy conveyances and wills^ that Jhall be 
** made of any honorsy manors^ lands^ tene- 
** ments or hereditaments within the wejl^ 
** riding of the county of Torkt after the nine 

setkAfuu « and twentieth of September 1704;" and 
alfo one other a£): made in the 5th year of the 
reign of her faid late majefty Queen Ann, in- 
tituled, ** An aSt for the inrolment of bargains 
*^ and fales within the wefi^riding of the county 
" of Tork. in the regifter-office there lately 
<« provided^ and for making the faid regijler 

itbAim. fc ^^^ effeSlual'y' and alfo one odicr'aft 
made in the 6th year of the reign of her 
flid late majefty Queen Ann, intituled, 
*' An all for the public regiftering of all deeds y 
*' conveyancesj wills and other incumbrancesy 
*' which fhall be made ofy or that map affeS any 
*' honorSy manorsy landsy tenements or here-- 
*^ ditaments within the eaft -riding of the county 
** ofTorky or the town and county ofKingfton^ 
*' upon-Hully after the nine and twentieth day 
^* of September 1708, and for rendering the 
*' r^gift^ i^ ^^^ weft-riding more complete y 

^th Ann» ^'^d dfo one other aft made in the 7th year 
of the reign of her faid late majefty Queen 

Ann^ 
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Ann, intituled, " yfe ail for the public regif- 

** tering of deeds, conveyances and willsy and 

*' other incumbrances, which Jhall he made of, 

** or that may affeSi any honors, manors, lands, 

** tenements or hereditaments within the county 

*' of Middlefex, after the 2gth day of September 

** ^ 1709 i" and alfo one other aft mide in the i ce^ i. 

ill year of the reign of his late majefty 

King George I. intituled, *^ An all to oblige 

** Papifts to regifter their names and real ef- 

" tates \' and alfo one other aft made in the 3d 3 Geo. i. 

year of the reign of his faid late majefty King 

George I. intituled, ^^ An aSi for explaining an 

" alfpajfed the laftfeffion of parliament, intituled, 

** An all to oblige Papifts to regifter their names 

•* and real eftates, and for enlarging the time 

** of fuch regiftry, and for fecuring purchajes 

" made by Proteftants ;'* and alfo one other g gco. *- 

aft nnade in the 8th year of the reign of his 

late aiajefty King George II. intituled, ^*An all 

** for the public regiftering of deeds, convey- 

*^ ances, wills and other incumbrances, thatfloall 

" be made of, or that may affell any honor s\ 

" manors, lands, tenements or hereditaments 

" within the north-riding of the county of 

" Tork, after the 29th day of September 1736 ;" 

and all the matters and things therein feverally Repealed. .. 

and relpeftively contained, fliall be, and are 

hereby repealed, annulled and made void to 

all intents and purpofes whatfoever. 

And be it further declared and enafted by No deed, v<i\], 
the authority aforefaid. That from and after ^°^.^°^^^^/^ 
the day of ' in the year of be valid, uniefs 

our I^rd 1789, .no deed, will nor codicil, ||;[°^^^£^^^^ 
by which any lands, tenements or heredita- 
ments (except copyhbld or cuftomary lands) 
be the fame freehold or leafehold, fituate^ 
Jying and being within the kingdom of Eng- 
land 



. [ 138 ] 

land or dominion of Wales, fhall or niay be 
exchanged, altered, paffed, charged, incuni- 
bered or afFofted in any manner whatfocvcr,. 
fliall be effeftual, good or valid in law' or 
equity, unlefs luchdeed, will or codicil within 
fix calendar months to be computed refpedive- 
ly from the day of the date of luch deed> or 
from the death of fuch teftator or teftatrix, 
dying within the kingdom of Great Britain or 
«r J years, if dominion of Wales, or within the fpace of three 

the deed or u- ill , j /• n- i /• i 

be executed years to be computed refpeccively from the 

jiTd^ ^^^ ^^^^ ^^ ^^^ ^^^^> ^^ ^^^^ ^^^^ ^^^^ ^^* 
^ * have been executed out of the kingdom of 

Great Britain or Ireland, or from the death of 
every fuch refpeftive teftator or teftatrix, dying 
upon or in any parts beyond thefeas,fliall be in- 
rolled in fome one of hisMajefty*s four courts 
of record at Weftminfter, or in the court or 
office hereby appointed and eftablilhed in 
each county, riding or divifion, for the inrol- 
ment of all deeds, wills and codicils, relating 
. to, touching, concerning or afFe6ling lands, 

tenements or hereditaments, fituate, lying and 
being within fuch county, riding or divifion 
refpeftively, in the manner and form hereby 
direfted, appointed and required. 
The ifiroTniet^t And be it further declared and enafted by 
to be notice to j}^g authoHty aforcfaid, That the aftual inrol- 
^ ^^^ ment of every fuch deed, will or codicil, ftiall, 
from and after the faid day of 

in the year of our fcord 1789, be, and be 
jidjudged, deemed and taken to be and to 
have been from the time of fuch aftual in- 
rolment, exprefs and legal notice of the ef- 
tates, limitations, trufts, charges, powers, con- 
ditions, refervations, reftriftions and provi- 
foes created, limited^ declared, made, expref- 
f^d and contained by and in fuch deeds^ wilU 

t ^^ 
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or codicils rcfpcftively, to all fubfequent pur- 
chafcrs, mortgagees, and other incumbrancers, 
and to all other perfons whomfoever, any tiling 
herein, or in any other ftatute contained, or any 
law, ufage orciiftomof thisk^ngdom to the con- 
trary thereof in any way notwithftanding. 

And be it further declared and enafted, by 
the authority aforefaid, That before any fuch Every deed t** 
deed fli?ll be inrollcd, it (hall be acknow- J;^ ^"r°"^<*,^J^ 
ledged by the granting party or parties toed before a 
the fame, or by fuch party or parties thtretOy^^^^^^^^^^l 
whofe execution thereof gives efieft to fuchjuftices of tin 
deed, before any one of his Majefty's juftices^*^^^** 
of any of the courts of "record, in which the 
fame is intended to be inrolled, or before any 
matter ordinary or extraordinary of the high 
court of Chancery, or before tv^o juftices of 
the peace for' the county, riding or divifion, 
in the court or office of which, fuch deed is 
intended to be inrolled, and the name of 
fuch judge, nlafter in Chancery, or of fuch . 
juftices of the peace, fhall' be fubfcribed to 
fuch acknowledgment; and the fubfcription 
of the name or names of fuch judge, matter 
in Chancery, or juftices of the peace, under 
fuch acknowledgment, upon the face of the 
deed flxall be the authority and warrant to the 
clerks, officers or commiffioners of the re- 
fpeftive courts or offices to inrol the fame, who 
in cafe the deed, upon which fuch acknowledg- 
ment (hall appear to be fubfcfribed as aforefaid, 
be properly ftampt for inrolment, fliall, and 
jU'e hereby requirea to inrol the fame accord- 
ing to the direftions and requifitions of this 
a^: and the form of every fuch acknow- 
ledgment to be written upon the face of every 
fuch deed to be inrollcd, fh^l be as foUowethj^ 
(hat is to fay : 

'* Th^ 
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k**™i iT^ *^' *' ''^'^^ execution of this deed having been 
now e gmcn ^^ acknowledged before me [or us] by 

" A. B. the party [or and C. D. parties] 
'^ thereto, who is [or are] bounden to ac- 
'* knowledge the fame, let it be inroUed in 
** his Majefty's court of 
*' or in the court or office for inroUing 
" deeds and wills in the county, [or 
" riding] of this day of 
« 178 A.B. [or A.B. andC.D/'J 

Acknowiedg- Provided always, and be it further declared 
mrde'bj^attor! ^^ cnaftcd by the authority aforefaid. That 
pics. in cafe any fuch perfon or perfons, wh9 is or 

are hereby required to acknowledge every fuch 
deed, before it (hall beinrolled,fhall not be able 
to appear perfonally before the judge, mafter 
in Chancery, or juftices of the peace, in order 
to' acknowledge and defife the fame to be in- 
rolled in the proper court or office as afore- 
faid, it Ihall and may be lawful to and for 
him, her or them, by fome deed or deeds to 
be fealed and delivered by him, her or them, 
in the prefence of, and to be attefted by two 
or more credible witnejflTes, to make, authorize 
and ordain one or more attorney or attornies 
for him, her or them, and in his, her or their 
name or nances to acknowledge the execution 
of fuch deed before fuch judge, mafter in 
Chancery, or juftice of the pe^ce as aforefaid, 
and for him, her or them to deftre,^hat fuch 
deed may be inroUed: and every acknbw- 
fedgment of fuch party [or parties] to a 3ced 
fo made by his, her or their attorney or at- 
tornies, for that purpole efpecially made, au- 
thorized, and ordained as aforefaid, (haJl be 
as efFeftual to all intents, conftruftions, and 
purpofes whatfoever^ as if the party or parties 
had perfonally appeared, and acknowledged 
4 his. 
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his, her or. their deed, before fuch judge, ma- 
fter in Chancery, or juftices of the peace as 
aforefaid. 

Provided always, and it is further declared Affidavit of the 
and enafted by the authority aforefaid. That «^"^";^J ^(^ 
whenever any perfon or perfons Ihall appear be- ney may be ac- 
fore fuch judge, . matter in Chancery, or juf- ^**'"^' 
tices of the peace, to acknowledge a deed for 
and in the name or names of the party or 
parties to the deed, it (hall and may be law- 
fulto and for any fuch judge, mafter in Chan- 
cery, or juftices of the peace^ whenever he or 
they Ihall think proper, to demand a proper 
legal affidavit of the execution of the war- 
rant, power or letter of attorney by the party 
or parties hereby required to acknowledge 
the deed as aforefaid, and to refufe or withhold 
his or their fignature to fuch warrant oy di- 
reftion for inrolment, until fuch affidavit as 
aforefaid fhall be produced : And the form 
of every fuch acknowledgment to be written 
upon the face of every fuch deed to be inrol- 
led, where the party or parties cannot perfon- 
ally appear, Ihall be as follows, that is to fay. 

'' The execution of this deed by A. B. the Form of w> 
'' party, [or and C. D. parties] who ^'*°':^*^«"«°*^ 
" IS [or arej bounden to acknowledge 
" the fame having been acknowledged 
" by E. F. [or andG. H.] lawfully con- 
" ftityted the attorney [or attornies] for 
" the faid A. B. [or and C.D.] to acknow- 
" ledge and defire the fame to be inroUed 
" by virtue of a fpecial and proper poweib 
*^ or warrant of attorney produced before 
^' me [or us] for that purpofe, let it be in- 
** rolled in his Majefly's court of 
" or in the court or office for inrolling 
" deeds and wills in the county [or riding J 

c^ of 
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«* of this day of 178 

" A. B. [or A. B. and C. £).y' 

And It is further declared and cna6te<f 
by the authority aforefaid. That no executor 
nor executrix, nor other perfonor perfbns who- 
foever claiming or deriving any beneficiaj 
intereft, right or advantage under any will 
or codicil, fhall> from and after the 
day of in the year 178$, bo 

enabled to fue for, claim or demand either 
at law or in equity, the whole or any part or 
parts of fuoh beneficial intereft, right or ad- 
vantage, until the faid will or codicil, in cafe 
it fhall afFeft any freehold or leafehold lands, 
tenements or hereditaments, within the king- 
dom of England, or dominion of Wales, fhall 
FiJitsforthcin- havc been inrolled in manner aforefaid: And 
roimcntofwuis. ^^^^^^ ^^^ ^^^^ ^j^j ^^ ^^^j^jj ^^jj ^e inrollcd, - 

a fiat, warrant or direftion for inrolment fhall 
be written upon iuch will, upon a proper and 
legal affidavit being produced, or an oajth 
being made of the execution of fuch will or 
codicil by the teftator or teftatrix by one or 
more of the fubfcribing witnefTes thereto, 
before fuch judge, mafter in Chancery or juf- 
tices of the peace, as aforefaid i and then fuch 
judge, mafkr in Chancery, or juflices of the 
peace, fhall fubfcribe his or their name or 
names to fuch faty warrant or direftion; the 
form whereof fhall be as foUoweth : 

Form of th« ^' Upon the affidavitofA.B. being produced 
**^* " [or upon the oath of A. B. being madej 

" be-fore me [or us] of the legal execution 
" of this will or codicil by the teftator or 
" teftatrix, let it be inrolled in his Maje- 
" fly's court of or in the court 

" or office for inrolling deeds and wills in 
^' the county [or riding] of 

" thU 
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^* this day of 178 

« A. B. [or C- D and E. F.]" 

Provided always, and be it further declared Prov.f, w cA 
andenaaed by the audiority aforcfaid, That;^^J^ 
in cafe all fuch attefting witnefies (hall havenefis. 
died before the expiration of the time limited 
by this aft for the inrolmcnt of fuch will or 
codicil, then fuch^/, warrant or diredion to 
inrol may be granted by any fuch judge, 
matter in Chancery, or juftices of the peace, 
upon the oath or affidavit of any credible per- 
fon, who (hall have fwom to the handwriting 
of any fuch attefting witnefs as aforefaid ; and 

\ in fuch cafe the form of every fuch jj^/, war- 

I rant or direftion ihall be as followtrh : 

I *^ Upon an oath having been made [or an Ponn of n^ a 

j '* affidavit having been produced] before ^**^<=*^ 

[ " me [or us] by A. B. that the name of 

j *' C. D. one of the attefting witneflVs to 

j *' this will or codicil, is in the handwri- 

" ting of the faid C. D. who, as well as 

*' the other attefting witneiles thereto, is 

j ** fince dead, let this will [or codicil] be 

I *' inrolled in his Majcfty's court of 

*^ or in the court or office for inrolling 

*' deeds and wills in the county [or riding] 

** of this day of 178 

" A, B. [or A. B. and C. D]/' 

I 

' And it is hereby further declared and en- The fiat figncd 

afted by the authority aforefaid. That the fub.*;,';^%^^ 

fcription of the name or names of fuch judge, inroUing. 

matter in Chancery, or juftices of the peace 

to any (uchfat, warrant or direftion for in- 

/ rolment, written upon any fuch will or codi- 

, oil, Ihall be a complete authority and warrant 

to the clerks, officers or commiffioners of the 
refpeftive courts or offices, to inrol fuch will 

[ or codicil, who, in cafe the faid will or codicil, 

upon 
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upon which fuch fiat^ warrant or direftion 
Ihall appear fubfcribed as aforefaid, be pro- 
perly damped for inrolment, fhall and are 
hereby required to inrol the fame according 
to the direftions and requifitions of this aft. 
proTifo in cafe Provided always, and it is farther declared 
of the lofs or ^^j enafted by the authority aforefaid. That 
viiL in cafe of any mis-lay ing, concealment or fup- 

preflion of any fuch will or codicil, the fpace 
of fix calendar months (hall^have elapfcd fronji 
the death of the teftator or teftatrix, dying 
within the kingdom, or the fpace of three 
years from fuch death, in cafe of his or her 
dying without the kingdom as aforefaid, it 
(hall and may be lawful to and /or any fuch 
judge, mafter in Chancery, or juftices of the 
peace, upon an oath or affidavit of the fact 
being made or produced before him or them 
to his or their fatisfaftion, to fign any fuch 
fiaty warrant or direction for inrolment, upon 
any fuch will or codicil fo having been mif- 
laid, concealed or fuppreffed as aforefaid, al- 
though the time (hall have clapfed, within 
which it ought to have been inrolled, in cafe 
it had not been fo miflaid, concealed or fup- 
preffed; and every fuch inrolment fhallbe 
as good, valid and effectual, as if the will or 
codicil fo miflaid, concealed or fuppreffed had 
been inrolled within the time limited by this 
aft, except as againft purchafers for a valuable 
confideration, and all other incumbrancers 
without notice of fuch will or codicil, where 
the purchafe or incumbrance (hall have been 
rhade after the death of the teftator or tefta- 
trix, and before the aftual inrolment of the 
will or codicil fo miflaid, concealed or Tup* 
preffcd, 
' And be it further declared and enafted by 

the authority afore(aid, That every perfon pro- 
curing 
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Curing fuch acknowledgment of the execu- 
tion of a deed ox fiat y warrant or direction for 
the inrolment of a will or codicil, to be 
figned by fuch judge, mafter in Chancery, or 
juftices of the peace as aforefaid, (hall pay or Fees for ac- 
caufeto be paid the fum of cs, to the perfbn^"f^^«**g««»* 

r r ' y r * and fiats. 

or perlons figning the lame. 

And be it further declared and enafted by ^ 
the authority aforefaid. That no fuch deed, will 
nor codicil Ihall be inroUed as aforefaid, which 
Ihall not have been properly damped according 
to the intent and meaning of the 1 2th leftion 
of the 19th of his prefcnt Majefty, c. 66. in- 
tituled, ** An a£i for granting to bis Alajefty 
^\Jeveral additional duties on ftamped vellun^y 
*^ parchment and papery and for better Jecuring 
*^ thejiamp duties upon indenturesy leqfesy deeds^ 
" and other injiruments\' (that is to fay) And Regulation of 
it is hereby exprefsly declared to be the inten-J^'^^^^^^^^^J^ 
tion and meaning of the faid laftmentionedufcd. 
aft, as well as of this prefent aft, that the 
number of ftamps upon each deed, will or 
codicil, fhall be ,proportioned to the number 
or quantity of words refpedlively contained 
therein, (that is to fay) ; one proper (lamp for 
inrolment for each deed, will or codicil, which 
ihall contain a lefs number or quantity of 
words, than thirty common law fheets, (each 
common law ftieet containing feventy-two 
words), and two fuch ftamps for. each deed^ 
will or codicil, which fhall contain any num- 
ber or quantity of words exceeding thirty com- 
mon law fheets, but lefs than forty-five fuch 
common law fheets ; and fo in proportion of 
one ftamp fbr every fifteen common law fheeta 
of feventy-two words each, which fuch deed, 
will or codicil fhall contain over and above . \ 

the number of fifteen comnion lawfheets^where 
L the 
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the deed, will or codicil contains in the whole 
more, than thirty comnnon law flieets. 
Confirmation of Provided nevcrthelefs, and it is hereby ex- 
inroiii^^*dccalF^'*^ly declared and cnafted by the autho- 
m the courts of rity aforcfaid. That after fuch acknowledgment 
record* ^f ^j^^ execution of a«deed, or {uchfafy war- 

rant or direftion for the inrolnient of a will, 
(hall have beeji fign'ed by any fuch judge, 
mafter in Chancery, or juftices of the peace 
as aforefaid, if the fame fliall be inrolled in 
any one of his Majefty's courts of record at 
Weftminfter, the fame fhall be inrolled there- 
in in the manner and form, and for paying 
fuch fees, as are now ufcd and eftablifhed in 
each refpeftive court, which ufages and efta- 
bliftiments are hereby allowed, ratified and 
confirmed. 
Moac of inroi- And be it further declared and enafted by 
Kur«!"'""" the authority aforefaid, Th^t every fuch deed, 
will or codicil, fo to be inrolled in any court 
or office of inrolment in the county, riding or 
divifion, in which the lands, tenements or he- 
reditaments comprifed in or afFeftcd by fuch 
deed, will or codicil, are fituate, lying and 
being, fliall be firft fairly and faithfully writ- 
ten or ingroffed upon proper rolls of parch- 
ment of one uniform fize and dimenfion; 
which parchment fliall be provided by the' 
clerks, officers or commiffioners of the diffe- 
rent courts or offices, and fliall be by them 
delivered gratis to all perfons applying for the 
fame, for the purpofe of inrolling any deed, 
will or codicil thereupon in their refpeftive 
court or offices; and when any fuch deed, 
will or codicil fliall have been fo written or 
ingrofled upon the rolls, and fliall have, been 
examined with, and found to be a true and 
faithful copy of the original deedj will or co- 
5 • dicil. 
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dicil, by the perfon l^ringing the fame to be 
inroUed, and one of the clerks, officer^ or 
commtflioners of fuch court or office, or his 
or their deputy or deputies, in cafe there Ihall 
be the proper number of ftannps by the afore* 
faid adpajTed in the 19th year of his faid pre- 
fent Majefty, and hereby required upon the 
deed, will or codicil fo to be inroUcd, then 
fuch deed, will or codicil, Ihall be inrolled or 
entered upon or amongft the rolls of fuch 
court or office, there to remain a record of * 
fuch court or office ; and the clerk, officer or 
commiflioner of the rcfpeftive court or office, 
or his deputy or deputies, fhall thereupon in- 
dorfe upon every fuch deed, will or codicils a 
certificate of the time of inroUing the fame, 
and fijgn fuch indorfed certificate. 

Provided always, and be it further declared ^C- 50 p«nauics 
and enadted by the authority afcrcfaid. That bromnlf w*irti. 
in cafe any fuch clerk, officer or commiffioner, o"^ » p^rwr 
or his or their deputy or deputies, fliall in-S^pt^ ° . 
rol or fufFer to be inrolled, any deed, will or 
codicil, which ihall not have bjcen ftamped, 
according to the direftions and requifitions of 
the faid a6t of the nineteenth year of the reign 
of his faid prefent Majefty, and of this a6t, 
every fuch defaulter or defaulters Ihall forfeit 
the fum o{£. 50 of lawful money of Great Bri- 
tain, with treble cofts of fuit for every fifteen 
common law fheets, which fhall be contained 
in any fuch deed, will or codicil, over and 
above the quantity or number of words, there- 
by and hereby allowed of or limited to each 
ftamp, to any perfon or perfons who fhall To b» recover- 
within five years after. the inrolment of any ^ation"^'^^** 
fuch deed, will or codicil, without the requi- fiveyear^ 
fite number of ftamps, inform or fue for the * 
fame, in any court of record within the king- 
. > L. a dom 
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dom of England or dominion of Wales, by 
aftion of debt, bill, plaint or information^ 
wherein no effoign, protedion, nor wager of 

* law fhall be allowed. 

Where d««^» And be it further declared and cnaded by 
bgilnd^ lying the authority aforefaid, That wherever any one 
in divers coun- deed. Will or codicil Ihall concern, relate to 
rou©?.^^ * *^" or affeft lands, tenements or hereditaments, 

• fituatr, lying and being in divers counties, rid- 
ings or divifions, it (hall be at the option of 
the perfon or perfons inroUing the fame, to 
inrol fuch deed, will' or codicil, in any of the 
four courts of record at Weftminfter, or in 
any court or office of a county, riding or di- 
vifion, in which any of the faid lands, tene- 
ments or hereditaments, comprifed in or af^ 
fefted by fuch deed, will* or codicil, fhall be 
fituate, lying and being. 

Where lands And be it further declared and enafted by 
Si^are!Sthe authority aforefaid. That wherever any 
fe6ied by o .c dccd, will or codicjl, fhall have been inroUed 
abftlaas'^o 'be i^ any of his Majcfly's four courts of record 
entered in each at Weftminfter, or in any county court or 
^V'court. office of inrolment, where the lands, tene- 
ments or hereditaments comprifed in or af- 
fefted by fuch deed, will or codicil, fhall be 
in divers counties, ridings or divifions, then 
an abftraft of fo much of fUch deed, will or 
codicil, as relates to, concerrfs or aflPefts the • 
. lands, tenements or hereditaments, fituate, ly- 
ing and being in any particular county, rid- 
ing or divifion, in which fuch deed, will or 
codicil fliall not be inrolled, fhall within the 
fpace of three calendar months, to be com- 
puted from the time, at which fuch deed, 
win or codicil ought to be inrolled, be entered 
or inrolled in the county court or office, in 
which fuch lands, tenements or hereditaments, 

comprifed 
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comprifed in or affeftcd by fuch deed, will or 
codicil, are fituate, lying and being refpcc- 
tively : and every fuch abftradt ib to be en- 
tered or inroUed, Ihall be written or ingroflcd 
upon vellum X or parchnient (to be provided 
and -delivered by the clerks, officers or com- 
miffioners, in manner aforefaid) in a fair, le- 
gible hand; and fhall contain the date of„^ ^ ^ 

o - - '.,- -I- -1 1 r i_ What each ab- 

the deed, will or codicil, the names of thefti^iaihaUcon^ 
parties to fuch deed, or the name and dc-^**"- 
fcription of the teftator or teftatrix of any 
fuch will or codicil, and a fufficient defcrip- 
tion of the parcels to afccrtain the lands, te- 
nements or hereditaments, fituate, lying and 
being within the refpeftive county, riding or 
divifion, in the court or office of which, fuch 
abftraft fhall be entered, and the ufes, limi- 
tations, trufts, charges, powers, conditions, 
provifoes and agreements/by which fuch lands, 
tenements and hereditaments are afFcfted, and 
the execution of the different parties, who 
fhall have executed the fame, and the time 
at which, and the court or office, in which 
fuch deed, will or codicil (hall have been in- 
rolled : And before any fuch abftraft fhall bo 
entered as aforefaid, the original deed fo in- 
rolled, or the original will or codicil, or a pro- 
bate thereof (hall be produced to the com- 
.miflTioners, officers or clerks, or their fufficient 
deputy or deputies, who after having exa- ^®'^]^^^^^ °^ 
mined fuch abftraft with the original deed, be indorfed 
will or codicil, or probate, and found the ^fjJJ'J^^^^J^* 
fame to be a faithful and true abftradt thereof or probate, 
refpeftively, (hall indorfe upon fuch deed, 
will, codicil or probate, a certificate under 
his or their hand or hands, that a true ab- 
ftradt of fo much thereof hath been entered 
in their refpeftive court or office, as relatetH 
L 3 to 
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to or concerneth any lands^ tenements or he- 
reditaments^ over which their relpefljve court 
or office extendedu 
Fws for enter- And be it further declared and enadted by 
ins abftraas. ^j^^ authority aforefaid. That the commifllon- 
ersy officers or clerks, (hall be allowed for the 
entry of every fuch abftraft, as is by this aft 
direded and required to be entered, the fum 
of twopence and no more, for every com- 
mon law flieet of feventy-two words each 
flieet, and {o in proportion for a greater or 
lefs quantity or number of words, which fuch 
abftrad fhall contain. 
The certificate And bc it further declared and enabled by 
\^n^6^ the authority aforefaid. That all deeds, wills 
to be evidence and codicils, fo inrollcd either in any . of the 
of^e inroi- ^^j j ^^^^^^ ^f ^^^^^^ ^^ Weftminftcr, or in 

any of the faid courts or offices for inrolling 
the fame in the diflFerent counties, ridings or 
divifions as aforefaid, which fliall appear to be 
fo inrolled by certificate of fuch inrolment, 
indoHed upon any fuch deed, will or codicil, 
and figned by the proper clerk, officer or com- 
miffioner refpe£tively, fliall be taken and aU 
lowed as evidence of fuch inrolment, in all 
courts of record and elfewhere. 
Office copies of And it is further declared and ena6ted by 
ii'^lTd^Lr the authority aforefaid. That in all cafes, in 
where the on- which any pcrfon or peribns claiming under 
rn^auot forth, ^j^y dccd, wiU or codicU mioUcd, Ihall not 
have the pofleffion, cuftody, nor power of the 
original deed, nor of the will, codicil, or pro- 
bate thereof, then where in any declaration, 
avowry, bar, replication or other pleading 
whatfoever, any fuch deed, will or codicil in- 
rolled, fliall be pleaded with a pr^fert in cu- 
rid^ or offer to produce the fame, the perfon 
or perfons fo pleading, fliall and may produce 

and 
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and (hew forth, and be fufFcred and allowed 
to produce and (hew forth, by the authority ^ 
of this aft, to anfwer fuch froferiy as well 
againft his Majefty, his heirs and fucceflbrs, . 
as againft any other perfon or perfons whom- 
foever, a copy of the inrolment of fuch deed, 
will or codicil \ and fuch copy examined with 
the inrolment, and figned by the proper clerk, 
officer or commiffioner, and proved upon 
oath to be a true copy fo examined and fign- 
ed, (hall be of the fame force and efFeft, to 
all intents and conftruftions of law and equity, 
as the original deed, will or codicil inroUed, 
would or fliould be of, if the fame were in any 
fuch cafe produced and fhewn forth in any 
court of record or elfewhere. 

And be it further declared and enafted by ^^f^^*^ 
the authority aforefaid. That there fliall be^ 
created and eftablifhed public offices for in- 
rolling and prefcrving the rolls ahd abftrafts 
of all deeds, wills and codicils within the time, 
in the manner, and at the places hereinafter 
limited, direfted and appointed i (that is to 
fay) before the day of 1789* ' 

there fliall be conftru6led a ftrong and dry 
building or repofitory, fo detached from any 
other buildings, as to render the fame fecure 
from fire or other accidents, in which fuch 
rolls may be fafely depofited, and fo near * 
unto the court or office for inroUing deeds, 
wills and codicils, that the fame may be daily 
depofited therein at fuc{i hours, at which they 
fliall not be kept open for public infpedion, 
examination or ufe, at each of the following 
places, in which all deeds, wills and codicils, 
or abftradls thereof relating to, touching or 
afFedling lands, tenements and hereditaments^ 
fituate, lying and being within the counties, . 
X4 4 divifions 
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^Yiiions or ri:i:ng5, hereinafter mentioned, 
Iball be inrolied or entered rdpeclively, (that 
is to fev} : 

At Bedford for the county of Bedford, 

At Reading for the ccuncy of Berks. 

At Ayleibory for the county of Bucks. 

At Cambridge for the county of Cambridge. 

At Cheftcr for the county of Chcfter, with 

the city and county of the city of Chcfter* 
At Launcefton for the county of Cornwall. 
At Carlifle for the county of Cumberland. 
At Derby for the county of Derby. 
At Exeter for the county of Devon, with 

the city and county of the city of Exeter. 
At Dorchefter forthecounty of Doriet, with 

the city and county of the city of Pool. 
At Durham for the county palatine of 

Durham, 
At Chelmsford for the county of Effex. 
At Gloucefter for the county of Gloucefter, 

with the city and county of the city of Glou-; 

cefter, and the city and county of the city 

of Briftol. 
At Hereford for the county of Hereford. 
At Hertford for the county of Hertford. 
At Huntingdon for the county of Hunt-i 

ingdon. 
At Canterbury for the county of Kent, and 

the county of the city of Canterbury. 
At Prefton for the county palatine of Lan<* 

cafter. 
At Leicefter for the county of Leicefter. 
At Lincoln for the county of Lincoln. 
At London for the county of Middlefex. 
At Monmouth fpr the county of Mon- 
mouth. 
At Norwich for the county of Norfolk, with 

the city and county of the city of Norwich, 

. Ac 
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At Northampton for the county of Nordi- 
ampton. 

At Newcaftle upon Tyne for the county ot 
Northumberland, with the town and coun- 
ty of the town of Newcaftle upon Tyne 
and the town of Berwick, upon Tweed. 

At Oxford for the county of Oxford. 

At Oakham for the county of Rutland. 

At Shrewsbury for the county of S^lop. 

At Taunton for the county of Somerfet, 

At Winchefter for the county of Southamp- 
ton, with the town and county of the town 
of Southampton. 

At Stafford for the county of StalBbrd, with 
the county and city of Litchfield. 

At Ipfwich for the county of Suffolk. 

At Guilford for the county of Surry. 

At Chichefter for the county of SuflTcx. 

At Warwick for the county of Warwick, with 
the city and county of the city of Coventry. 

At Kendal for the county of Weftmoreland. 

At Worcefter for the county of Worcefter, 
with the city and county of Worcefter. 

At Salisbury for the county of Wilts, 

At Wakefield for the weft-riding of the coun- 
ty of York, 

At Northarlerton for the north-riding of the 

^ county of York, 

At Beverley for the eaft-riding of the county 
of York, with the town and county of the 
town of Kingfton upon Hull. 

At Beaumaris for the county of Anglefea. 

At Brecon for the county of Brecknock. 

At Cardigan for the county of Cardigan. 

At Carmarthen for the county of Carmarthen, 
and county borough of Carmarthen. 

At Caernarvon for the county of Caernarvon- 

Ax Denbigh for the County of Denbigh. 

At 
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At Flint for the county of Flint. 

At Cardiff' fdr the county of Glamorgan. 

At Bala for the county of Merioneth. 

At Montgomery for the county of Mont- 
gomery. 

At Pembroke for the county of Pembroke, 
and town and county of Haverford Weft. 

At Radnor for the county of Radnor. 

^^"■^^^courts AH which faid buildings, repofitories, courts 
To ^ blit ^or offices, (hall be purchafed, built, repaired 
fepaircd. ^nd eftablifhcd at the public charge of each 
county, divifion or diftrift refpeftively, to be 
raifed by the juftices of the peace thereof, at 
flie general quarter feflions of the peace, in 
fuch manner, as they are empowered to raife 
money for the repairs of public or county 
tridges, and in fuch places, as to the majority 
of the faid juftices of the peace, at their ge- 
neral quarter feflions, fliall feem moft proper 
and convenient. 
The officers or And be it further declared and enafted by 
l^'eklacdT ^^ the authority aforefaid. That the faid officers, 
commiflioncrs, or clerks for managing and 
conducing the bufinefs of fuch offices or 
Courts, (hall be appointed in manner follow- 
ing (that is to fay) : At the firft general quar- 
ter feffions of the peace, which Ihali be hold- 
en for the refpeftive county, riding or divi- 
fion, in which a court or office is to be erefted 
or eftabli(hed, after the day of 1789, 

every perfon reprefcnting in parliament the 
county, or any city or borough within the 
diftrift, over which the refpedive inrolment- 
court or office (hall extend, (hall either at- 
tend in perfon, or by fome fit perfon autho- 
rifed and empowered under a proper power 
of attorney, felled;, figned and delivered by 

fuch 
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fuch abfentee, in the prefcnce of two credible 
per(bns> and (ball there deliver in to the faid 
court of quarter feflion, a paper in the hand- 
writing or fuch abfent eleftor, containing the 
name, quality and defcription of the pcrfon, 
whom he chufcs and clefts for the clerk, of- 
ficer or commiffioner of the inrolment-court 
or office of that refpeftive diftrift j and in 
cafe of fuch cleftor appearing by deputy, 
proxy or attorney, the oath of fuch deputy, * 
proxy or attorney (hall be taken in open court, 
that the paper delivered into court was figned 
and fialed by the abfent eleftor in his pre- 
fence : And the perfon, who (hall have a ma- 
jority of fuch votes, Ihall be declared by the 
faid court to be duly elefted the commiffioner, 
officer or clerk of the faid inrolment-court or 
office i and (hall from thenceforth be duly 
appointed, and (hall continue in fuch com- 
miffion, charge or office, for fo long a time, 
as he (hall well and faithfully demean himfelf 
therein ; and in cafe any two or more perfons 
(hall have an equal number of votes, then the 
majority (hall be decided by the votes of the 
piajor part qf the juftices of the peace, (not 
being any of thenii members of parliament) 
who (hall be then upon the bench -, and in 
cafe they (hall be divided into equal numbers, 
then the fenior juftice (hall have the cafting 
vote. 

Provided neverthelefs, and it is hereby fur- Tbcrcgiftcrfof 
ther declared and enafted by the authority ^^^•,^^^^,;;'^ 
afprefaid. That no fuch eleftion as a(brefaid Yorkioremaia 
(hall be had or made for any officer, clerk or'^^^^'^'''' 
commiffioner, for any of the inrolment-of- 
fices within the three ridings of the county of 
York, until the death, rcfignation, furrender 
or vacation of the prefent regifters, or any of 

them. 
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them, but they fhall continue from thence- 
forth fo long as they (hall well demean them* 
felves in their faid refpeftive offices, commif- 
f lions or charges, but fhall from the day 

of 1789 regulate, perform and execute 

the bufinefs of their refpeftive courts or of- 
fices, according to the tenor, requifitions and 
intentions of this aft ; and all future officers, 
clerks or commiffioncrs for the faid ridings 
Ihall be elefted and chofen in the manner 
hereby direfted and retjuired. 
Who to be the Provided alfo, and it is further declared 
«ffice%or'i^d-andcnafted by the authority aforefaid. That 
*fifi«- from and after the day of 178$, 

the regifter-office for the county of Mrddlefex 
(hall be converted into the court or office for 
inrolling all deeds, wills and codicils afFefting 
lands, tenerhents and hereditaments, lying 
within the faid county, and the fworn clerk to 
execute the office of enrolment in the high 
court of Chancery, who is appointed to inrol 
for the county of Middlefex, the chief clerk 
to inrol pleas in the King's Bench, the clerk 
of the warrants in the court of Common- 
Pleas, and the King's remembrancer or his 
deputy in the court of Exchequer, Ihall be 
the clerks, officers or commifTioners of the 
faid inrolment- court or office for the county 
of Middlefex; and they Ihall and may from 
time to time nominate and appoint one or 
more able and fufficient perfon or pcrfons, for 
whom they (hall be accountable and refpon- 
fible, to be their deputy or deputies; and 
they fhall continue to be nominated and ap- 
pointed in the manner, in which they have 
heretofore ufually be^ nominated and ap- 
pointed; and they fhall regulate, perform and 
execute the bufinefs of fuch inrolment-court 

or 
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W office, for the faid county of Middlefex, 
according to the tenor, requifitions and inten* 
tions of this aft. 

And be it further declared and cnafted by Penalty on o(ftJ 
the authority aforefaid. That if any fuch offi- ^ers negUsainj 
cers, commiflioners or clerks, either by them- ^^' 
felvesor by their deputies, fhall negleft to per-* 
form his or their duty in the execution of their 
faid offices, charges or commiflions, accord- 
ing to the. regulations and forms by this aft 
^irefted and required, or commit or cxercife. 
Or fufFer or procure to be committed or cxer- 
-cifed, any undue or fraudulent practice in the 
execution of their faid offices, charges or 
commiffions, and be thereof lawfully convift- 
-ed, then fuch clerk, officer or commiflloner 
fhall forfeit his faid office, charge or coiTlmif- 
fion, and pay treble damages with full cofts 
of fuit,to every fuch perfon or perfons, as fhall 
be injured thereby, to be recovered by a6lior> 
of debt, bill, plaint or information, in any of 
his Majefty's courts of record at Weftminfter^ 
wherein no eflbign, protection, privilege, nor 
wager of law Ihall be allowed, nor any more 
than one imparlance. 

And it is further declared and enabled by q^^j^ ^^ ^^ ^^^ 
the authority aforefaid. That all and every fuch ken by the om- 
perfon and perfons fo to be elefted, nominated "" <^» clerks. 
or appointed as aforefaid, before they or he 
fhall enter upon tbc> execution of the faid of- 
fice, employment or charge as aforefaid, fhall 
be fworn before one or more of the juftices 
of any of his Majefty's courts of record at 
Weflminfler, or before three or more, of the 
juttices of the peace for the county, riding, 
divifion or diflridt, for whkh they or he fhall 
be fo eleded, nominated or appointed, com- ^ 
miffigncrs, officers or clerks as aforefaid, who 

are 
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arc hereby authorifed« empowered and required 
to adminifter fuch oath in the following wordsj 
(that is to fay). 

** I A. B. having been elefted, nominated 

^ *' or appointed a commiflioner^ officer 

/ ** or clerk for executing and managing 

** the court or office ot inroUing deeds^ 

V *^ wills and codicils^ within the county 

[ " [or riding] of do hereby 

» ** folemnly fwear, that I will duly, juft-^ 

" ly and faithfully perform and execute 

** the faid office, charge or commiffipnj 

•^ according to die tenor, diredions and 

*^ requifitions of an a6t of parliament 

" made in the 29th year of his Majefly 

*^ King George the Third, intituled^ 

" *^ An aS for requiring the inrolment of 

'* all deedsy wills and codicils relating to^ 

" touching or affiSing any freehold and 

" leafehold landsy tenements or heredita- 

** mentSy within the kingdom of England^ 

*' dominion of Wales y and for other pur- 

** pofes therein mentionedy^ according to 

*^ the beft of my judgment and the dic- 

** tates of my confcienco. 

•' So help me GOD/' 
And to find two And be it further declared and ena£ted by 
intT*"ccog^^^ aforefaid. That every fuch com- 

anc€sof;C-6ooomiffioner, officer or clerk fo to be elefted^ 
*^^' nominated or appointed as aforefaid, before 

his admiffion to fuch office, employment or 
charge, Ihall find two fufficient furcties, who 
Ihall enter into feparate recognizances, before 
the lord high chancellor of England, or the 
chief juftice of his Majefty's court of King's 
Bench or of the Common Pleas, or of the 
chief baron of bis Majcfly's court of Exche- 
quer at Weftminfter, wherein they (hall be- 
come 
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come feverally andrefpeftively bounden t6 his 
Majefty, his heirs and fticceflbrs, in the fum 
• of £. 6000 each, for the punftual and faithful 
execution of the faid office, employment or 
charge, by the perfon fo to be elefted, nomi- 
nated or appointed, for whom they Ihall have 
entered into fuch fecurity as aforefaid. 

Provided neverchelefs, and be it further Recognizance! 
declared and enafted by the authority afore- [„ ^ih^ye^ 
faid, That when any fuch commiffioner, dfficer after <ieath of 
or clerk fhall die, or furrender or vacate his ^* ^^ 
office, charge or commiffion, and if within 
the fpace of three years from and after fuch 
death, furrender or vacation, no mifbeha- 
viour appear to have been committed by fuch 
officer, clerk or commiffioner, in the execu- 
tion of his faid office, charge or commiffion, 
then and in fuch cafe, at the end of the faid 
three years after fuch death, furrender or va- 
cation, the faid recognizance (b entered into 
(hall become void and of none effeft, to all 
intents and purpofcs whatfoever. 

And be it further declared and enafted by ^,^^ fo«* in«^- 
the authority aforefaid. That from and after ^*"^' 
the day of in the year of our Lord 

1789, it (hall and may be lawful to and for 
fuch commiffioners, officers or clerks for th^ 
time being, to aflc and demand from every * 

perfon inrolling any fuch deed, will or codicil 
as aforefaid, the fum of threepence for every 
common law fheet or folio, and fo in propor- 
tion for a greater or lefs number contained in 
the deed, will or codicil fo to be inrolled j 
and alfo one (hilling for every certificate, which 
they (hall indorfe upon any fuch deed, will or 
codicil, as hereinbefore they were diredled 
to do. 

And 
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toffoi^te^" And be it further declared and ena£l;ed by 
the authority aforefaid. That the laid feveral 
entries and inrolments fhall be kept in fuch 
courts or offices open for the infpe<5tion of all 
perfons, upon all days (except Sundays and 
holydays) throughout the year, from the hour 
of ten o'clock in the forenoon till three. 
^ fi^ o'clock in the afternoon of the fame day ; and 

^ **' the faid commiffioners, officers or clerks for the 
time being, and their deputies, are hereby 
authorifed and empowered to demand the fum 
of one ihilling from every perfon, for each 
fearch, which he or (he Ihall chufe to make j 
•iW for copies, and alfo to demand the fum of /ive (hillings 
for every fifteen common law ihcets, which 
they fhall be required to make an extraft 
or copy of, and lo in proportion for ^ greater 
or Icfs number of words. 
Office copies to Provided neverthelefs, and it is hereby fur- 
^^^^^^"2J^*^^'"'ther declared and enaded by the authority 
aforefaid. That no fuch office-copy of the 
whole or any part of any fuch deed, will or 
codicil Ihall be made, but upon fuch (lamps, 
as are diredled and required to be put upon 
all office copies of deeds, wills or proceedings 
made in any of the offices conne6ted with or 
dependant upon the high court- of Chancery- 
Books to be .And be it further declared and enafted by 
a TorUwr^r^^^'"^^ authority aforefaid, That in every fuch 
court or office for inrolling deeds, wills, and 
codicils as aforefaid, the clerk, officer or com- 
miffioner of fljch refpeftive court or office 
fhall, as he is hereby bounden to the faithful 
difcharge of his office, charge or commiffion, ' 
to keep and preferve proper bgoks, in which 
entries fhall be made of all deeds, wills and 
codicils, and of all abftrads, that have been - 
inrolled or entered in that particular court or 
o office 5 
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oflRce : And every fuch entry fhall fet forth 
the date of the deed, will or codicil, or ab- 
ftraft, and the nanme and names of the grant- 
ing or^ covenanting party or parties to the 
deed, or of the teftator or teftatrix, and the 
time, at which the fame was inroUcd or en- 
tered. 

And be it further declared and enafted by the fees, how 
the authority aforefaid, That all fuch pavments ^^"^ w"*^* 
hereby direfted to be made into the faid courts 
or offices, (hall be paid unto and received by 
the commiffioners, officers or clerks for the 
time being, for their care, management and 
cuftody of fuch inrolments and entries, and 
for attending by themfclves or deputies, at 
fuch hours during which the faid courts or of- 
fices are hereby direfted to be kept open as 
aforefaid, and for computing and examining 
all fuch deeds, wills, codicils and abftrafts^ 
and for making extrac^bs and copies thereof 
and alfo for making and keeping fuch books 
of entries and references, and alfo for collect- 
ing and making out fuch entries of all deeds, 
wills, codicils and abftradls, and tranfmitting 
the fame every half-year to the clerk, officer 
or commiffioner of the reference office in 
London, as is hereinafter mentioned, and alfo 
for paying and difcharging all the cofts, 
charges and expences of all the parchment and 
paper ufed in their refpeftive courts or offices, 
and alfo for paying and difcharging whatever 
yearly or other payments, rents, taxes, impo- 
fitions or affcirments (hall from time to time 
become due and payable, for and in refpeft 
bf the houfes, buildings and premifTes, in which 
fuch courts or offices, and rfepofitories Ihall 
be, and alfo whatever monies ffiall from time 
to time be required to keep the fame in con- 
M ftanr. 
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flant, good and fubftantial repairs, and alfo 
for defraying all the expcnces, cofts and 
charges, which (hall be incurred by the pott- 
age and carriage of letters, packets and par- 
cels, and generally by all other matters rela- 
tive to the bufinefs of the faid courts or of- 
fices. 
A reference And in Order, that perfons having occafion 
ImX^^'^^^o fearch the different courts or offices for the 
inrolnnent of fuch deeds, wills and codicils, 
may do the fame with the greater cafe, cer- 
tainty and fatisfaftion j be it further declared 
and enafted by the authority aforefaid. That 
from and after the day of in the year 

1789, there fliall be erefted or purchafed and 
cftablilhed a reference office in or near 
in the faid county of Middlefex, at the joint 
cxpences and by equal contribution of each- 
county, riding and divifion tbrot^hout Eng- 
land and Wales, in which, any fuch court or 
office is or fhall be eftablifhed as aforefaid. 
Kingto appoint And it is further declared and enafled by 
clerks of the ^hg authority aforefaid. That it fhall and may 
iffiocT^* bd lawful to and for the King's Majefty, his 
Heirs and fucccffors to nominate and appoint 
by commiffion, to be iffued under the great 
feal of Great Britain, fuch two perfons, as his 
Majefty fhall think fit to be the officers, clerks 
or commiffioners, for managing, condu6king* 
and executing the* bufinefs of fuch reference 
office by themfclves, or their fufficient deputy 
or deputies, and who fhall continue in fuch 
office, charge or commiffion fo long, as they 
fhallwell and faithfully demean themfelves 
The clerks to therein; and they fhall before their admiffion 
Scst\Tcntcr" to fuch officc, chargc or commiffion, find two 
into recogni- fufficicnt furctics, who fhall enter into fcparatc 
zanccso 3000 . r^^Qgj^j^ances, before the lord high Chan- 
cellor 
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ccUot of England, or the lord chief Juftice 

of his Majefly's court of King's Bench, or of 

the Connmon Pleas at Weftminfter, or the 

lord chief Baron of his Majefty's court of 

Exchequer, wherein they Ihall become refpec- 

tively bounden to his Majefly, his heirs and 

fucceffors, in the fum of £, 3000 each, for 

the pun6lual and faithful execution of the 

faid office, charge or conamiffion, by the per- 

Ibns fo to be nominated, appointed and com- 

! miffioned as aforefaid : And fuch officers. And take the 

I clerk or commiffioners, (hall alfo before their ^""^ ^^"^^"^ 

! adftiiffion to the faid office, charge or com- 

miffion, before the lord high Chancellor of 

England, or the chief Juftice of his Majefty'a 

court of King's Bench, or of the Common 

Pleas, at Weftminfter, or of the chief Baron 

of his Majefty's court of Exchequer, take and 

fubfcribe an oath in the form following; that 

is to fay — 

" I A* B* having been appointed by his Ma- 

" jefty's commiffion, under the great feal 

" of Great Britain, an officer, clerk or com- 

" miffioner of the reference office, do 

*' hereby folemnly fwear, that I will duly, 

" juftly and faithfully execute the faid of- 

** fice, charge or commiffion, according 

" to the tenor, condition, and requifitions 

** of the adt of the 29th year of the reign 

" of his Majcfty King George III. inti- 

" culed, " j^n aff/or requiring the inrolment 

" of all deeds y wills and codicils ^ relating to, 

" touching or affe5ling any freehold or leaje^ 

*' hold landsy tenements or hereditaments 

" within the kingdom of England and do- 

' *' minion of Wales ^ and for other purpojes 

" therein mentioned^' So help me God," 

And it is further declared and enafted by The books, 

the authority aforefaid. That feparate and^^^^° ^ ^^^ 

M 2 diftinft 
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diftind books for each couDty^ riding or di« 
vifion, in which a court or office is or (hall 
be ereded or eftablifhed, (hall be kept and 
prelerved in the reference office, in which 
entries (hall be made of all deeds, wills and 
codicils, and of all abftrads, that hare been 
inrolled or entered in any of the courts of re- 
cord, or county courts or offices refpeftively as 
aforefaid ; and every fuch entry ihall fet forth 
the date of the deed, will or codicil or abftraft, 
and the name or names of the grantor or 
grantors, grantee or grantees, or of the tefta- 
tor or teftatrix, and the county or counties, 
in which the lands, tenements or heredita- 
ments affefled by fuch deed, will or codicil 
lie, and the court in which, and the time, at 
which the fame was inrolled or entered. 
Oneftiiiingto And it is further declared and enafted; by 
t^^L^^^^^ authority aforefaid. That every pcrfon in- 
the reference rolling or cauHng to be inrolled or entered 
®®^ any deed, will or codicil or abftraft as afore- 

faid, in any of the faid courts of record, or 
in any of the faid county courts or offices, is 
hereby required to pay one (hilling over and 
above all other payments hereby direfted and 
required to be made as aforefaid, for every 
(lich deed, will or codicil or abftraft, fo in- 
rolled or entered as aforefaid, unto the clerk, 
officer or commiffioner of the courti in which 
fuch deed, will or codicil or abftraft, is rc- 
fpeftively inrolled or entered. 
Entricf to he And it is further enafted and declared by 
ir""/S"mmh *? ^^tl^ority aforefaid. That the officers, com- 
to the refer- miffioncrs Or cltrlcs of the different county 
ence office. ^outts, are hereby direfted and required, in 
confideration of the aforefaid enrioluraents and 
perquifites hereby allowed unto them, to 
tranfmit once in every moath, fuch entries of 
the different deeds, wills/ codicils and ab- 

ftrafts. 
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ftrafts, as have been enrolled and entered in 

their refpeftive court or office^ to the officers 

clerks or commiffioners of the faid reference 

office, who are alfo hereby required to enter 

the fanne forthwith in the feveral and refpec- 

tive books, in the manner and form aforefaid ; 

and to pay or tranfmit, or caufe to be paid or 

tranfmitted, at the fame time, the fum of one 

(hilling unto the clerks, commifTipners or 

officers of the faid reference office, which 

they (hall have received in manner aforefaid : 

And the faid officers, clerks or commiffioners The clerks of 

of the faid reference office, (hall once in^^^Zf^^Z, 

- - /-I t office to extract 

every month, make or caule to be made, an monthly au 
extraft or entry of every deed, will or codicil, fn^oii^Tfa uJlJ* 
inrolled in any of the faid courts of record coum of re* 
at Weftminfter ; and they (hall receive from ^'^^' 
the clerks, officers or commiffioners of the 
relpeftive courts, in which fuch deed, will or 
codicil (hall be inrolled, the fum of one (hil- 
ling for each deed, will, codicil or ab(h-ad:, 
which (hall have been received by them, at 
the time of their original inrolment or en- 
try relpeftively J all which extrafts or entries The entries to 
(hall be fairly written and regularly entered books**©/ "the** 
in the books for the different counties (or^^^^^^ 
that purpofe kept in the faid reference*' 
office. 

And it is further declared and enadted by Notice to be 
the authority aforefaid. That from and after S?"*'*^"^^'^ 

' <! r • 1 _ at the refer- 

the faid day of in the year 1789, ence office of 

whenever a judgment, ftatute or recognizance, {^,fJi"^^rccogI 
(other than and except fuch, as (hall be en- nizanccs. 
tered in the name and upon the proper ac- 
count of his Majefty, his heirs or fucceflbrs) 
(hall be obtained or entered into, of or con- 
cerning, or whereby any freehold or leafehold 
lands, tenements or hereditaments, within the 
M 3 kingdom 
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kingdom of England^ or dominion of Wales, 
can, flhall or may be in any manner affefted, 
in law or equity, the plaintiff* or plaintiffs, 
conufee or conufees, fliall within the fpace 
of three days after the entering up of any fuch 
judgment or acknowledgment of any fuch 
ftatute or recognizance^ is and are hereby 
required to give notice thereof in writing to 
the clerks, officers or connniffioners of die 
laid reference office; and every fuch no- 
tice, which Ihall be figned by the clerk or 
clerks of the court, in which fuch judgment, 
ftatute or recognizance fhall be recorded re- 
fpeftively, fhall contain the name or names of 
the plaintiff or plaintiffs, and defendant or de- 
fendants, conufor or conufors, and conufee 
or conufees, in fuch judgment, ftatute or re- 
cognizance refpeftivelyj the day, on which 
foch judgment fhall have been entered up, or 
• fuch ftatute or recognizance fhall have been 
acknowledged, and the amount of the fum or 
furas of money, for which fuch judgment fhall 
have been obtained, or fuch ftatute or recog- 
nizance fhall have been acknowledged re- 
fpeftively ; and the county, riding or divifion, 
in which any lands, tenements or heredita- 
ments are (itu'ate, lying and being, which arc 
]pntrics thereof affeftcd thereby in law or equity ; And the 
(oNniade, clierks, officers or commiffioners of the faid 
office, fhall and are hereby required to make 
entries thereof, in the refpeftive books of the 
faid reference office^ and fhall and are alfo 
hereby required within the fpace of three days;, 
to be computed from die time of their receiv- 
ing fych notice or notices^ to tranfmit a copy 
or copies of the entry of eyery fuch judgment, 
ftatute or recognizance, to the clerk, officer 
qr ppniaiiflloner of the court or office^ witfaia 

the 
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the diftrift of which, any of the lands, tene- 
ments or hereditaments, lb affeded by Ac 
judgment, ftatute or recognizance as aforefaid, 
are (ituate, lying and being, in order that a 
proper entry may be made of fuch judgment^ 
ftatute or recognizance, in the books of each 
court or office, by the refpe&ive clerk, officer 
or commiffioner thereofi who in confideration 
of the allowances hereby made to him and 
them, is and are hereby required to enter fuch 
copies lb tranfmitted to them in their rcfpe&ivc 
books. 

Provided always, and it is further declared No land to b« 
and cnafted by the authority aforefaid, That^*^ ^^ 

r- t ' t ^ rt ^ ' judgment, fce^ 

no fuch judgment, ftatute nor recognizance, uniefs notice 
Ihall in any manner affeft any lands, tene-J^^'^"^ 
ments or hereditaments, of or concerning 
which, fuch notice fliall not have been given 
to or left with Ae clerks, officers or com- 
miffioners of the faid reference office as 
aforefaid. - 

And it is farther declared and enaded by Fee of one 
the authority aforefaid. That the clerks, offi-^^°8/orthe 

•^ <• f /• • 1 r clerks tranf- 

cers or commimoncrs of the laid reference nmting the nof 
office, are hereby authorized and empowered ^^^^^ 
to demand of and from fuch plaintiff or plain- 
tiffs, conufee or conufees, the fum of one 
Ihilling for each county, riding or divifion, to 
the court or office of which, they are hereby 
required to fend or tranfmit fuch notice of 
any judgment, ftatute or recognizance as 
aforefaid. 

And it is further declared and enafted by satisfadtions 
the authority aforefaid. That frcMn and after *^*'^,^°^««°- 

, 1 "^ /• -1 /• tered and cer-r 

the day of m the year of our tificd. 

Lord 1789, in cafe the whole or any part of 
the money fecurcd under or by virtue of any 
deed, will, codicil, judgment, ftatute or recog^ 

M 4 nizancC| ""^ 
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nizance> which fliall have been fo inrolled or 
entered as aforefaid, fliall be paid off, facis- 
fied or diicharged, if at any time or times af- 
terwards a cqtificate (hall be brought to the 
clerk, officer or commiflSoner of the court or 
office, in which fuch inrolment or entry (hall 
have been made, figned by the perfon or per- 
fons entitled to receive fuch monies, and at- 
tefted by two credible witneflcs fpecifying the 
amount of the monies paid off, fatisficd and 
difcharged, (which witneffes (hall upon their 
oath before any one of the Judges of his Ma- 
lefty's court of King's Bench or Common 
Pleas, or any one of the Barons of the court of 
Exchequer, or before any one of the matters 
of the court of Chancery, or before any two 
or more ju^ices of the peace, or before the 
clerk, offider or commiffioner of the court or - 
office, in which fuch deed, will, codicil, judg-r 
ment, ftatute or recognizance (hall hav.e been 
inrolled or entered relpeftively, who are hereby 
rcfpeftively impowered to adminifter fuch 
oath, prove fuch monies to have been paid 
off, fatisfied or difcharged accordingly, and 
that they faw fuch certificate figned by the 
perfon or perfons intitled to receive the fame) 
and then in every fuch cafe, the clerk, officer 
or commiffioner, or his or their deputy or de- 
puties, ftiall make an entry in the margin, or 
at the foot of every fuch roll of a deed, will or 
codicil, and in the margin of every book op- 
pofite to the entry of every judgment, ftatute 
or recognizance, under or by virtue of which, 
the monies fb paid off, fatisfied or difcharged^ 
ihall have been fecured or made payable, that 
the fame have been paid off, fatisfied and 
difcharged according to fuch certificate, to 
Vhich the iame roll or entry ftiaU refers and 
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fliaU after file fuch certificate to remain upon 
record in the faid court or office : and all 
fuch clerks, officers or commiffioners are 
hereby authorized and impowered to demand 
the fum of one Ihilling from every perfon or 
perfons bringing fuch certificate, to l?e entered 
and filed as aforefaid. 

And it is further declared and enafted byTh^^^^^^'toii© 
the authority aforefaid, That the faid feveral^T"^''"^""'"*** 
books of entries or extraAs (hall be kept ia 
the faid reference office open for the in- 
fpeftion of all perfons, upon all days (ex- 
cept Sundays and holydays) throughout the 
year, from the hoi!r of ten of the clock in 
the forenoon, 'till three of the clock in the 
afternoon of the fame day : And the officers, Fees for feattiw 
clerks or commiffioners for the time being, ^ *"** ^°p*^ 
of the faid reference office, and their depu- 
ties, are hereby authorized and impowered to 
demand the fum of one (hilling from every 
perfon, for each fearch, wfiich he, or they 
Jhall make ; and^alfo to demand the like fum 
of one (billing, for every entry or extrafl, 
which they (hall be required to make a copy of. 

And it is further declared and ena6led, by Appiicatioa of 
the authority aforefaid. That as well the mo- ^^^* 
nies paid or remitted to the clerks, officer^ 
or commiffioners pf the faid reference office, 
at the time of their taking or receiving fuch 
entries or extrafts as aforefaid, as the monies 
received for all fearches and copies as afore- 
faid, (hall be allowed unto the faid clerks, 
officers or commiffioners, for attending and 
coUefting fuch entries or extracts from the 
faid courts of record in manner aforefaid -, and 
for purchafing, digefting and keeping the 
aforefaid books, and making fuch entries and 
fXtr^3 therein, and for attending the faid 

office 
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office at die hours before mentioDedj and 
for defraying die expences and charges of 
keeping one or more deputy or deputies, 
and alio for paying and dilchaiging what- 
ever yearly or other payments, rents, taxes 
or afleflments, fliall from rime to time be- 
come due and payable, for and in re(ped of 
the houle, buildings, and premiilcs, in which 
the faid reference office fhall be, and alio 
whatever monies fhall from time to rime be 
required to keep the fame in conftant, good 
and fubftantial repair, and alio for defraying 
all the expences, cofls and charges, which 
Ihall be incurred by the poftage or carriage 
of letters, packets and parcels, and generally 
by all other matters neccflarily relating to, 
touching or concerning the f^d reference 
office. 
Membersofpar- And be ic further declared and enaded by 
^•^^n««^- the authority aforefaid. That no member of 
parliament for the time being, of any county, 
city or borough, fhall be capable of being 
chofen clerk, officer or commiffioner of any 
fuch court or office of a county, riding or 
divifion, or of the reference office, or of exe- 
cuting by himfelf or any other peribn, ^fuch 
office, or have, take or receive any fee or 
other profit whatever, for or in rcfpeft thcre- 
ofi nor fhall any fuch clerk, officer or com- 
miffioner, or his or their deputy or deputies 
for the time being, be capable of being chofen 
to fcrvc in parliament. 
lUcitai. And whereas it fometimes happeneth, that 

wills and codicils are deflroyed, miflaid, lofl 
or fupprefled, by accident, negleft or defign, 
whereby the rights of your Majefly's liege 
fubjeds, who might have claimed under 
fuch wills and codtdlsj are defeated; and 

whereas 
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-whereas it may be fatisfaftoiy for many 
pcrfons having made wills or codicils to 
wills, or other teftamcntary difpofitions or 
inftrufbionsj that the fame may be depofitcd 
during their liv^, in fome fecure repoOtory, 
and that no perfon, but the teftator or tefto^ 
trix can have accefs during his or her life 
to fuch wills or codicils, and no other but the 
proper perfon or perfons can have accefs to or 
acquire the pofleffion thereof after their deaths ; 
be it therefore declared and enaded, by the^jj^^^prksto 
authority aforefaid. That from and after the provWe an a- 

day of in the year JS^cloffict 

of our Lord 1789, the faid clerks, officers fof^'^P®^'^* 
or commiffioners of the faid reference office ^ 
(hall prepare and diftribute into alphabetical 
and chronological order, an apartment in the 
faid reference office, in which all wills or 
codicils, or teftamentary difpofitions or inftruc- 
tions which fhall be brought to the faid office, 
(hall be depofited, and fafely and orderly kept, 
until the fame (hall be required to be delivered 
out in manner hereinafter mentioned. 

And be it further declared and enafted, by The manner of 
the authority aforefaid. That if any perfon dcpofuing wills, 
chufing to Itfave or depofit his or her will or paid. 
codicil, or teftamentary difpofition or inftruc- 
tions in the faid office, fhall bring the fame 
to the faid clerks, officers or commiffioaers, 
and pay the fum of 2s. 6d. to fuch clerks, 
officers or commiffioners, then fuch clerks, 
officers or commiffioners (hall annex or affix 
unto fuch will or codicil, or teftamentary dif^ 
pofition or inftruftions, or unto the cover, 
packet or parcel, which (hall contain the fame, 
a label or flip of parchment, upon which (hall 
be written the name and defcription of the 

teftator 
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ccftator or tcftatrix, with Ibme mioicrical figure 
or figures, and the name of the clerks, o£> 
ficers or commiflioners, and the fame (hall be 
ftampt with the (tamp of the office, and that 
part of the label or flip of parchment, which 
shall contain the name of the clerks, officers 
or commiffioners, and the numerical figure or 
figures, Ihall be cue off by an indented lec- 
tion, and delivered to the teftator or teftatrix, 
which being produced to the clerks, officers 
or commiffioners of the faid reference office, 
or to their deputy or deputies, fliall be to him 
or her a certificated authority to demand the 
delivery of the will, codicil, teftamentary dif- 
pofition or inftruftions, or the packet or par- 
cel, to which the fame (hall belong; and an 
entry Ihall be immediately forthwith made in 
the books, which the clerks, officers or com- 
miffioners for the time being, arc hereby re- 
quired to keep for that purpofe in alphabetical 
and chronological order, of the day, on which 
the fame was left or depofited, and of the name 
and dcfcription of the teftator or teftatrix, and 
of the numerical figure or figures expreffed 
upon the label or flip of parchment as afore- 
faid ', and every fuch entry O^all be figned by 
the teftator or teftatrix, or his or her attorney 
or attornies for that particular purpofc elpc- 
cially authorized and deputed. 
Manner of deli- And it is further declared and enafted by 
irtftSor'^he audiority aforefaid. That whenever any 
pr teftatrix. perfon or perfons fliall produce to the faid 
clerks, officers or commiffioners, or their de- 
puty or deputies, any fuch label or flip of 
parchment fo indented, ftamped and figned as 
aforefaid, every fuch will, codicil, teftament- 
ary difpofitign or inftruftions, or the packet 
or parcel, to which the fame fljall have been 

annexed 
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annexed or affixed, or (hall belong, fhall be 
delivered to the perfon or perfons producing 
fuch label or (lip of parchment as aforcfaid ; 
and the entry thereof made in fuch book or 
books as aforefaid, (hall be crofled or marked, 
and the teftator or teftatrix fo receiving back 
his or her will or codicil, teftamenrary difpo- 
fition or inftruftions, fhall fign in the margin 
of fuch book or books oppofite to the entry 
thereof, his or her name by way of acknow- 
ledging the receipt thereof; and every per- one ihiirmg to 
fon to whom fuch delivery (hall be made, uveri of"^ 
fhall pay unto the -faid clerks, officers wiU. 
or commiffioners, the fum of one fhil- 

Provided always, and it is further declared Manner of dc- 
and enafted by the authority aforefaid, That no JcftaJof'r^ttor^ 
will, codicil, teftamenrary difpofition, nor in- ^^y- 
flruftions fo depofited as aforefaid, fhall be 
delivered to any other perfon or perfons, than 
the teftator or teftatrix, unlefs a power of at- 
torney from the teftator or teftatrix fhall be 
produced, together with fuch certificated au- 
thority as aforefaid properly executed, and au- 
thorizing the perfon or perfons producing fuch 
certificated authority, label, or flip of parch- 
ment fo indented!^ ftampt, and figned as afore - 
faid, to demand the delivery of the will or 
codicil, or packet or parcel, to which the 
fame had been annexed or affixed, or did 
belong. 

Provided always,, and it is further declared The powers of 
and enafted by the authority aforefaid, That f^^'l^.l^^^l^^ 
every fuch power of attorney, by virtue of delivered out 
which, any will, codicil, teftamentary difpo- ^*^^ ^^® ^^^'*' 
fition or inftruftions fliall have been left or 
depofited in fuch office as aforefaid, fhall be 
depofited, kept and delivered out, together 

with 
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with the will or codicil, packet or parcel, to 
which the fame fhall refer or belong, 
f rm ifo for dc- And it is further declared and enafted by 
K'J^JbM the authority aforefaid. That in cafe any fuch 
Drflipof parch- Jabcl or flip of parchment fo indented, ftampt, 
ment be loit, ^^j ^^^^^ ^ aforcfaid, fhall be loft, miflaid, 
deftroyed, or fraudulently obtained or fup- 
prefTed from the teflator or teftatrix, or from 
his or her lawful attorney or attornies, then 
upon an affidavit having been made before a 
proper magiftrate or magiftrates of all the cir- 
cumftances of the cafe, as it fhall have hap- 
. pened, and fuch affidavit being produced to 
the faid clerks, officers or commiflioners, or 
their deputy or deputies, they fhall, and are 
hereby required to deliver out the will, codicil, 
teftamentary difpofition or inftruftions, and 
the cover, packet or parcel, to which fuch 
label or flip of parchment fo indented, ftampt 
and figned as aforefaid fhall have belonged, in 
the fame manner, as if it had been aftually 
.produced, and the perfon or perfons receiving 
the fame, by virtue of and under fuch af- 
fidavit, fhall fign his, her or their name or 
names in the margin of the faid book or books 
as aforefaid, oppofite to the refpedtive entry (o 
to be crofTed or marked as aforefaid, and add 
thereto the words, by affidavit; and the pro- 
duction of fuch affidavit properly fworn to 
and figned, fhall be> and is hereby declared 
to be a full and fufficient authority, warrant 
and indemnity to the clerks, officers or com- 
miffioners for delivering in confequence there- 
of, fuch will^ codicil, packet or parcel as afore- 
faid, againft all perfons whomfoever. 
Mnndcrofac- Provided always, and it is further declared 
livcring out ^nd cnaftcd by the authority aforefaid. That 
Tc^hof teftator. aft^r the death of any perfon, who fhall have 

fo 
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fo depofited his or her will, codicil, teftamcnt^ 
ary difpofition or inftruftions as aforefaid, na 
Tuch will, codicil, teftamentary difpofition nor 
inftruftionslhall be delivered unto any perfonor 
pcrfons bringing fuch label or flip of parchment 
fo indented, (Vamped, and figned as aforefaid, 
until a certificate of the burial of fuch perfon fo 
having died, fliall have been produced, figned 
by the minifter or prieft of the parifti or place 
where he (hall have been buried ; or in cafe 
of accidental death or no burial, until an af- 
fidavit of the death fworn before a proper ma- 
giftrate or magiftrates of the place or country, 
where fuch perfon ftiall have fo died without 
having been buried, fliall have been produced; 
and upon the produftion of any fuch certifi^ 
cate or affidavit, the clerks, officers or com- 
miffioners, and their deputy or deputies, are 
hereby required to open fuch will, codicil, 
teftamentary difpofition or inflrudions as afore- 
faid, in the prefence of the perfon or perfons 
producing fuch label or flip of parchment fo 
indented, ftamped, and figned as aforefaid, 
together with fuch certificate or affidavit; 
and in cafe it fliall appear, that fuch perfon Fee of 2s. 6a.t» 
or perfons is or are intitled under fuch will ^rfojf ^wtl 
or codicil, either as executor or executrix, or ing the wui, 
executory or otherwife, to the poflfeffion of 
fuch will, codicil, teftamentary difpofition or 
inftruftions, in order to prove or inrol the 
fame, then the fame fliall be delivered to 
fuch perfon or perfons accordingly, upon pay- 
ment of the fum of as. 6d. unto the faid 
officers, clerks or commiffioners. 

Provided neverthelefs, and it is further de- To whom wiii* 
clared and enafted by the authority aforefaid, ?*" ^^ delivered, 
1 hat any perlon or perfons producing fuch certificated au- 
certificate or affidavit of the burial or death of ^^'^^^^ ^""^^^ 

any 
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any perfon to the laid clerks, officers or com- 
miffioners, although no fuch label or flip of 
parchment, indented, ftampt and figned as 
aforefaid fhall have been found in the poflef- 
Bon of the perfon fo deceafed, (hall be intitled^ 
i»pon paying the fum of one (hilling to the 
faid clerks, officers or commiffioners, to (earch 
all the books, in which any fuch entries have 
been made as aforefaid ; and in ca(e any fuch 
will, codicil, teftamentary difpoGtion or in- 
ftrudions (hall be found to have been there 
left and depolited by the perfon fo deceafed, 
the fame (hall immediately be opened and de- 
livered upon payment of the additional fum 
of IS. 6d. to the faid clerks, officers or com- 
miffioners in manner aforefaid. 

Provided neverthelefs, and it is further de- 

wjlil/^^exc' chared and enafted by the authority aforefaid. 
That in cafe the perfon or perfons fo producing 
fuch label or flip of parchment, and fuch cer- 
tificate or affidavit as aforefaid, (hall not ap- 
pear to be intitled to the pofTeffion of fuch will, 
codicil, teftamentary difpofition or inftrudtions, 
then the clerks, officers or conwniffioners, (hall 
immediately give notice in writing to the exe- 
cutor or executrix, or executors in fuch will 
or codicil named ; or in cafe of none fuch, to 
the perfon or perfons who (hall appear to be 
intitled to the greateft beneficial intereft under 
the fame, and (hall deliver the fame to fuch 
perfon or perfons fo rcfpeftively intitled as 
aforefaid, or to his, her or their attorney or 
attornies for that purpofe to be efpecially ap- 

iTpoii Payment pointed in manner aforefaid, upon payment of 
two (hillings and fixpence to the clerks, of- 
ficers or commiffioners, in order that the fame 
may be forthwith proved or inroUed as the law 
may require. 

Provided 
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IProvided always, and it is further declared Entries t© u 
'and enabled by the authority aforefaid^ That ;rolVoVthe 
whenever after the death of any fuch teftator delivery, ami c« 
or teftatrix, any fuch will or codicil, tefta- ^ °"'' 
mentary difpofition or inftruftions, fhall be 
delivered out of fuch office or repofitory, 
the perfon or perfons, to whom the fame fhall 
be delivered, fhall write his, her or their 
name or names in the margin of fuch book, 
oppofite to the entry thereof as aforefaid, with 
fuch addition, as intitles him, her or them to 
the pofTeflion of fuch will, codicil, teftament- 
ary difpofition or inftruftions. 

Provided neverthelefs, and it is further de- wmstobefeaU 
clared and enafted by the authority ^for^fa.idy^^^^^^'^^ 
That ail fuch wills, codicils, teftamentary dif- 
j>ofitions or inftrudions, fhall, before they arc 
fo depofited and entered as aforefaid, be co- 
vered with paper or parchment, and fealed by 
the perfon or perfons depofiting the fame. 

And it is further declared and enafted bj^The oath to b« 
the authority aforefaid. That the faid clerks, '^'^^^^^^^^^ 
"officers or commiflioners appointed as afore- tucaa requires 
faid, and all deputies, whom they may em- ^ 
ploy in the execution of the faid charge, of- 
fice or commiffion, fhall, before he or they 
fhall refpeftively adt therein, take and fub- 
fcribq an oath before any one of the Judges of 
his Majefly's courts of record at Weftminfter, 
wh6 ire herdDy authorized and impowered to 
'adminifter dhe fame in the form following, 
'that is to fay : 

" I A. B. do folemnly fwear, that I will 
" not open., nor permit nor procure to 
" be openedj any packet or parcel, con- 
** taining, or fuppofcd to contain, any 
*^ will, codicil, teftamentary dilpofition 
'* or inftruitionsj depofited or to be de^ 
N *^ poiitcd 



r 



i 178 1 

*^ pofited in the reference office, by vir- 
*^ tue of or under an a6t of parliament 
" made and paflTed in the twenty-ninth 
'^ year of the reign of his prefent Majefly, 
*' intituled, " An all for requiring the 
f^ inrolment of all deedsy wills and codi- 
*' cils relating to^ touching or affeSUng 
'* ^^y freehold and leafehold landsj te- 
. *' nements or hereditaments within the 
" kingdom of England and dominion of 
*' WaleSy and for other furpofes therein 
*' mentioned^' whilft I (hall continue to 
" aft as clerk, officer or commiffioner 
" thereof, (or as deputy to fuch clerk, 
" officer or commiffioner) but only in 
" fuch cafes in which the faid aft direfts 
** the fame to be opened. 

" So help me God/' 

Counterfeiting And it Is hereby further declared and enaft- 
'^dwS"* ed by the authority aforfcfaid, thatif anyperfon 
of the clerks, or perfons fhall forge or counterfeit the name 
^**"^* - or handwriting of any fuch officer, commif- 
fioner or clerk, or hi^ deputy or deputies, or the 
ftamp or fealof the faid office, which fhall have 
been made on fuch label or flip of parchment in 
manner aforefaid, according to the requifitions 
^ of and by virtue of this aft, in order to procure 
the delivery or pofleffion of any fuch will or 
codicil, teftamentary difpofition or inftruc- 
tions fo depofited in the faid office or repo- 
fitory as aforefaid, then every fuch perfon or 
perfons fo ofFending, being thereof lawfully 
convifted, (hall be adjudged a felon or felons, 
and (hall fuffcr death as in cafes of felony 
without benefit of clergy. 
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Ob/ervations upon the Draught of the Bill. ^ 

T Beg leave generally to premife, that as my pri- 
mary view in this publication, was to fupply my 
readers with fufficient matter, to enable them to 
form a fatisfaftory judgment upon the fubjeftj fo 
muft I entreat them to confider the draught of the 
bill as framed purpofely for the fuggeftion of 
amendments by thofe, who will take it under their 
confideration 5 for facile eft inventis addere. The 
leading principles of the bill, and the moft material 
provifions in it, are the immediate confequences of 
the dodrine, which I have attempted to eftablifli. 
I cannot therefore be called upon to repeat, what 
may already appear to fome to have been too dif- 
fyfely treated; though in didaftic explanations 
and arguments upon profeflional matters, written 
for nonprofeffional readers, I conceive it to be 
the duty of the writer to omit nothing, which can 
tend to throw Ij^ht upon the fubjedt. 

Although it be not very ufual, I hope it will be 
thought very proper, in altering and amending 
a law, to repeal all afts, which afFedt the law re- 
quiring fuch alteration and amendment. There 
will then arife a general aflurance and fecurity, 
that nothing can affcdl the law in queftion, which 
does not appear upon the face of that ad, which 
undertakes opeqly to improve and afcertain it. 

It is to be obferved, that the bill extends, 
tl^e inrolment to deeds and wills afFe6lii>g all lands, 
(except copyhold and cuftomary lands); for as 
tbey are always paffcd or affefted with notoriety in 
tijc manor coi^rt, which geperally is attended with 
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.*: to the per- 

aireftions for in- 

uing to the prefcnt 

^portion all the other 

.!*• oill are framed. 

.ae for fecuring the proper 
.o each deed and will inrolled, 
afFefts the finance, more than the 
.ne law of the country. There can- 
^ubt, but that the legiflature in pafling 
,of his prefent Majefty meant, that there 
. be a ftamp for each Ikin of fifteen common 
Iheets 5 and it is well known by experience and 
^fa<Stice, that feveral of the moft reputable perfons 
of the profeffion, make it a general praftice to in- 
icrt a greater number of words in the fkin under 
one ftamp, than evidently the aft of parliament in- 
tended ftiQuld be allowed or permitted. This aft, 
which undertakes to regulate and afcertain the 
matter, doc? not pofitively enaft, that fuch a quan- 
tity of words fliall be confined to one ftamp ; but 
that, Tf any perfon having charged his client for in- 
groffing mo=re, than fifteen common law folios un- 
der 041C Itempi fhall beopen to an information, ^ndt, 
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.lOer of ftami^ 
>, is by invalidating i^ 

jperly ftamped : this woulcT^ 
much altercation and fufpicion am**, 
duals, if it were made to depend uponttK 
tiny and judgment ; therefore the clerks of ^e^ 
rolment office, are made the judges of the faftx 
and their judgment Is rendered liable to very heavy ' 
penalties, ' upon information within a reafonablc 
limitation of time. The vigilance therefore of the 
clerks will prevent the revenue from being injured^ 
and the aftual inrolment of deeds, wills and codi- 
cils, will fecure individuals from any rifle or danger 
of their becoming invalid, from a want of the pro- 
per number of (lamps. 

As the credibility and refponfibility of the officers^ 
clerks or commiffioners pf the different courts or 
offices, are objefts which ought to be well attend- 
ed to, and as all popular eleftions are constantly 
attended with diifention, diffipation, and many other • 
difadyantagcs and inconveniencies, I have ven- 
tured to fuggeft a new mode of eleftion, upon this 
principle, that a perfon chofen by the majority of the 
rcprefcntaiives of the country, will be more imparti^ 
^y and cjuietly defted, than in any other manner: 
• . for 
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for it is to be prefumed, that party influence, familr 
and pecuniary confidcrations, or other private views 
of partiality, will not operate fo forcibly upon the 
members of parliament, as they maybe fuppofed to 
do upon other individuals, more clofely connefted 
•with the perfons likely t6 be chofen. 

It would be harfti and unjuft to deprive the pre- 
fcnt Yorkfhire regifters of their appointments j and 
if reafonable for others, it would be abfurd not to 
have this county adopt the general mode of elec- 
tion in future. 

If, however, this mode of eleftion be not re- 
liflied, there is nothing more eafy, than to fubftitute 
that in its lieu, which now prevails in the county of 
York. 

As to Middlefex, as the officers and clerks arc 
now in the nomination of the heads of the four 
courts of records, it would be very unjuft and un- 
warrantable to deprive fuch refpeftable characters, 
as fill thefe employs, of that patronage, which has 
ufually been annexed to their offices ; and as in fu- 
• ture more bufinefs will certainly come through thefe 
offices by the inrolment, than by the regiftry of 
deeds and wills, the patronage will be proportion- 
ably greater,' than it has heretofore been. 

As London is the center of moft fnoney tranfac- 
tions negociated in this nation, it is needlefs to ftate 
a reafon, why a reference office (hould be fixed 
there, rather than in any other place; and the pro- 
priety of its exiftence will fully appear, from the 
many occafions, which occur in London of fcarch- 
ing for the inrolment of deeds and wills inrollqd in 
diftant counties ; and much delay, doubt, and ex- 
pence will be avoided, by the order and regularity 
of fuch reference books : there is no public office 
or confervatory, which has not within itfelf fuch 
books of references the utility and advantage of 

which^ 
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which, arc fully known and felt by all pcrfons, who 
have occafion to make fearches amongft public 
archives and records. I fhall then fay no more 
upon the fubjeft, than that, if there be county 
ifnrolment offices, or courts eftabliflied, there fliould 
alfo, be national books of reference to them, in or- 
der, as much as pofllble, to concenter into one point 
the whole knowledge, that is intended and required 
to be conveyed to the public, by recording all deeds 
and wills afFeding lands. 

I know many inftances, in which wills have been 
fuppreffcd after the deaths of the teftators^ by the 
perfons, into whofe pofleffion they fell j but I need 
not enter into a detail of the very ferious confe- 
quences, which may thereby happen to the perfons 
intere^ed under fuch wills. Many cafes have hap- 
pened, and poffibly many more may happen, in 
which wills have been, and may be altered, miflaid 
and deftroyed, wilfully and by accident. And 
therefore, as I have endeavoured to fuggeft a plan 
of general praftical utility, refpefting deeds and 
devifes, I have confidered it as an extenfion of that 
plan, to provide a fafe confervatory, where all per* 
fons expofcd to travel, either by fea or land, having 
no fixt refidence, or no fecure repofitory within that 
rcfidence, or diffiding in thofe, who either during 
their lives, or after their deaths, may have accefs 
to their private papers, may depofit their wills with 
fafety, where they will be preferved in fecrecy, and 
from whence they will be delivered out to fuch 
perfons only, who will be intitled to receive them. 
As there is no cftablifhment of the nature elfewhcrc 
in the kingdom, I have from my own ideas, endea-r 
voured to chalk out a plan of fuch order, regu- 
larity, and conveniency in it, as I think will bcft 
anfwer the imended purpofes, 
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Convinced as I am, and long have been, that 
a general Inrolment Aft will be of very effen- 
tial benefit to the nation, I clakn that indulgence 
from my readers, which a generous public will ever 
allow to every ferious attempt to ferve one's coun-. 
try; to do >yhich will ever be the firft ambition of 
my life* 
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